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INTERESTS OF PERSONALITY 
[Concluded] 


5. Honor: REPUTATION ” 


we might be called inviolability of the spiritual person is 
of no less importance, although much more difficult to 
secure legally. Men will fight in defense of their honor no less 
than in defense of their physical persons. Hence the most 
elementary of social interests, the interest in general security, 
demands that the one individual interest be secured no less than 
the other and for much the same reasons. The exaggerated im- 
portance of individual honor in primitive and in pioneer society 
illustrates this. In a condition of feeble law adequate securing 
of this interest, which is difficult to secure through law under any 
circumstances, is quite impossible, and the insistence of the indi- 
vidual on protecting and vindicating it for himself becomes a 
serious menace to the peace and order of society. 

In determining the nature and extent of the individual interest 
in honor it is important to distinguish this interest from the in- 
dividual interest in reputation as a part of one’s substance or, in 





70 Westermarck, Origin and Development of the Moral Ideas, ch. 32; Post, Eth- 
nologische Jurisprudenz, II, §§ 17, 103; Binding, Die Ehre und ihre Verletzbarkeit; 
Hess, Die Ehre und die Beleidigung; Eiselen, Wesen und Wert der Ehre; Sandoz, 
De la protection du point d’honneur; Bosc, Essai sur les éléments constitutifs du délit 
civil, 206 ff.; Bower, Code of Actionable Defamation, app. iii. I am indebted to 
Professor E. R. Thayer for many suggestions in connection with this section. 
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other words, as an asset. Lord Holt, in an action for malicious 
prosecution, said that one might maintain such an action for any 
of three sorts of damage: (1) “damage to the fame, if the matter 
whereby he is accused be scandalous”; (2) injury to his person 
by imprisonment;. and (3) injury to his’ property by putting him 
to cost and expense unlawfully.” The second is obviously an in- 
fringement of an interest of personality. The first may involve 
personality or substance, or both. It has been argued, however, 
that only the latter is involved. Thus Bower says: 


“It may be granted that reputation in many respects differs from 
other forms of property and connotes certain ideas involved in the 
notion of ‘person’ or ‘personality,’ for ... it is certainly a very 
special and strictly personal type of asset: it has some analogies, no 
doubt, to the right of the individual to his life, his limbs, or his liberty, 
which are all only ‘property’ in a somewhat metaphorical sense. . . . 
In so far, however, as individual honor, dignity, character, and reputa- 
tion are recognized by the law as proper subjects of its protection and 
as being such that any injury thereto entitles the aggrieved party to 
the same forms of legal redress as the invasion of property strictly so 
called, it is permissible to consider these rights as assets, though assets 
of a somewhat peculiar description.” ” 


As to the proposition that the mode of legal redress for infringe- 
ment of the right of reputation is the same as that employed for 
infringement of rights of property, it is enough to say that exactly 
the same mode of redress, — namely, an action on the case for 
damages, — is employed for any infringement of the right of physi- 
cal or corporal integrity by an indirect injury. The point must 
be, therefore, that the interest, so far as the law recognizes it as a 
proper subject for protection, is essentially one of substance. Our 
law of defamation, a somewhat haphazard growth, representing 
the needs and the ideas of more than one time, does not admit of 
any rigorous analytical treatment. Historically it is quite false 
to treat the subject from the standpoint of a securing of interests 
of substance only. Analytically, if one takes the law as it is, much 










7 Savill v. Roberts, 12 Mod. 208 (1692). 

7 Code of Actionable Defamation, 275-276. Cf. the Oriental’s view of the English- 
man: “Is aman sad? Give’ him money, say the Sahibs. Is he dishonored? Give 
him money, say the Sahibs. Hath he a wrong upon his head? Give him money, say 


the Sahibs.” Kipling, Dray Wara Tow Dee, In Black and White (Outward Bound 
ed.), 4. 
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of it is consistent with Bower’s theory, though, as will be seen 
presently, if we accept his view, there are logical anomalies from 
the standpoint of such a theory which proceed from recognition 
that an interest of personality is involved. The law of the non- 
English-speaking world recognizes an interest in honor as an in- 
terest of personality. Moreover, one’s claim to a social and 
spiritual life is as clear as his claim to physical life. The respect 
of his fellows may be an asset, as his power to labor may be an 
asset. But in each case the highest and most real value may attach 
to the integrity of the spiritual person rather than to the power 
of economic employment. This may be true especially of economic 
employment of the confidence and regard of one’s fellows. If 
securing the individual in his interest in maintaining his dignity 
and his honor, as parts of his personality quite as dear to him as 
the integrity of his skin, is dependent on the possibility of pecuni- 
ary assessment, it must be because of some inherent difficulty in 
securing such an interest legally, and not because the interest itself 
is essentially one of substance. If the two interests are closely 
connected, it is the more necessary to insist that they are funda- 
mentally distinct. On the one hand there is the claim of the in- 
dividual to be secured in his dignity and honor as part of his per- 
sonality in a world in which one must live in society among his 
fellow men. On the other hand there is the claim to be secured in 
his reputation as a part of his substance, in that in a world in which 
credit plays so large a part the confidence and esteem of one’s 
fellow men may be a valuable asset. 

Many problems turn on the nature of the interest ‘secured. 
Thus a juristic person can have interests of substance only. Hence 
defamation of a juristic person is only cognizable so far as the 
. reputation of the association is an asset and is injuriously affected 
as such.” Again, the much discussed question of use of the name 
of an actual person in fiction requires similar distinctions. It may 
be, as in the well-known case of “Cape Cod Folks” in its original 
form, that actual individuals are so described by their own names 
or by what are substantially their own names as to be made ridic- 
ulous to their neighbors and subjected to contempt and humilia- 
tion. Here the interest of honor is involved. On the other hand 
it may be that the claim amounts to no more than one of prop; 





% Oram v. Hutt, [1913] 1 Ch. 259. 
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erty in the name, which its bearer seeks to hold inviolate from 
any use by authors, even though no reference to him personally 
is made or suggested. As no such interest of substance, where the 
name has no value as property, is recognized, the claim ought to 
fail. Between the two are cases where the interest is one of per- 
sonality analogous to that secured by the so-called right of privacy. 
A sensitive person may be disturbed mentally because he chances 
to have the same name as a character in a popular novel. But he 
might chance to have the same name as a murderer or as a notori- 
ous criminal and might be annoyed by the “chaffing” to which 
the coincidence subjected him. As has been seen in another con- 
nection, the law cannot be asked to protect sensitiveness to this 
extent.” One may have an odd or unusual name and so the 
coincidence may be striking. But there are obvious interests of 
great weight to be balanced against the individual interest here, 
and these, along with difficulties involved in the attempt to secure 
it by law, are decisive. Such cases, therefore, must come on the 
one side to an interest in substance, — and it is obvious that prop- 
erty in the name cannot be asserted in these cases, — or on the 
other side to infringement of an interest of honor by the humilia- 
tion of direct personal reference or obvious description of the 
individual.” Another point which requires the same distinction 
is the common-law doctrine as to publication, that is, the require- 
ment that the defamatory matter be uttered or made known to 
some person other than the one defamed. As Bower says justly, 
this is “‘a corollary from the notion of reputation as prop- 
erty. . . .” Hence in the Roman law and in the law of continental 





™% Compare the case of defamation of the dead. ‘Damages will be given a man 
who is calumniated in his lifetime because he may be hurt in his worldly interests. . . . 
But the law does not regard that uneasiness which a man feels in having his ancestor 
calumniated. That is too nice. . . . If a man could say nothing against a character 
but which he could prove, history could not be written.” Boswell, Life of Dr. John- 
son (Birrell’s ed.), IV, 25-26, quoted by Bower, Code of Actionable Defamation, 
282. When the group of kindred were a recognized unit whose interests the law en- 
deavored to secure, such a question might have been looked at otherwise. The 
honor of the kindred as a group might be involved. Now that the individual is the 
unit, the only interest is one in the mental comfort of the individual, which is ob- 
viously outweighed by the social interest in the free writing of history. 

% See Smith, Jones », Hulton, Three Conflicting Judicial Views as to a Question 
of Defamation, 60 Univ. of Pa. Law Rev. 365, 461, especially the French case in 
the appendix, 479. 

% Code of Actionable Defamation, 294. 
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Europe, where the interest in honor, as an interest of personality, 
is regarded as well as the interest of substance, the requirement of 
publication does not obtain.”” This is true also in Scotland, where 
the Roman view is followed.”* That attempts to deal with this 
whole matter on the sole basis of an interest of substance err in 
omitting an important element is suggested by the struggle of 
courts to find publication in cases which obviously call for relief 
yet do not involve publication except in a strained sense.” 

How far has the interest in honor, as an interest of personality, 
been recognized by legal systems in the past? How has legal 
recognition of this interest developed? Primitive law, it will be 
remembered, treated all injuries to personality as injuries to the 
honor of the person injured. In other words, the only, or at least 
the chief, individual interest which it recognized was the interest 
of the freeman in his honor. Even property interests were treated 
from this standpoint in early law. For example, in the Roman 
law originally, an injury to another’s slave, if actionable, was ac- 
tionable on the ground of insult to the owner.®® Systematic 
liability for injury to property as such came into the Roman law 
in the third century B.c. The primitive tendency was to treat 
all wrongs as injuries to personality, and all injuries to personality 
as insult. As has been seen, iniuria, which originally means 
“‘insult,”” was used in Roman law to designate all infringements 
of the interest of personality. But as they distinguished the 
interests involved, jurists came to recognize three different forms 
or types of imiuria. Those of the first type were called real in- 
juries, that is, injuries to the physical person. Here, although 
the interest was originally regarded as one of honor, the law soon 
came to see that in truth it was an interest in body and life, in 
other words, an interest in the physical person. For such injuries 
the Roman law finally provided a pecuniary recompense to be 
fixed by the tribunal in view of the character of the injury and of 
the circumstances of the case, or in the older civil law of modern 
Europe honorable amends in the form of such apology as the 





7 Gaius, III, § 220; Dig. XLVII, 10, 5, §9. See references in n. 70, supra. 

78 Bower, Code of Actionable Defamation, 463. 

7 Delacroix v. Thevenot, 2 Starkie 63 (1817); Seip v. Deshler, 170 Pa. 334, 32 
Atl. 1032 (1895); Fonville v. McNease, Dudley Law (S. C.) 303 (1838); Schmuck ». 
Hill, 2 Neb. Unoff. 79 (1901). 

* Dig. XLVI, 10, 15, § 35. 
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tribunal might require. Injuries of a second type are called sym- 
bolic injuries, that is, injuries to the honor or, as the Roman books 
said, to the dignity of the person. Examples of symbolic injuries 
are insulting words addressed to the person, insulting gestures, and 
the like. Here the injury is to the feelings of the complainant and 
the interest is an interest in his honor. In these cases the remedy 
might be a sum of money assessed by the tribunal as before, or 
in the older law of modern Europe it might be honorable amends. 
Injuries of the third type were called pecuniary injuries, that is, 
injuries to reputation, to credit, to social or business standing. 
Here there is injury to an interest of substance. In this case the 
remedy is reparation of the damage by such a sum of money as 
will compensate the person injured.* 

In the new German code the matter is made very clear. Follow- 
ing the Roman law, the code requires intent to injure in the case 
of symbolic injuries. Where the injury is purely to the honor of 
the person there must be an intentional insult or intentional def- 
amation. Here the remedy is a sum of money fixed in view of all 
the circumstances as in Roman law or publication of the judgment 
at cost of the wrongdoer.” But if an untrue statement is made 
which is likely to injure the credit of the complainant or to injure 
his earning power, the German code makes the person who utters 
the defamatory statement liable at his peril for what he might have 
discovered by the exercise of diligence. In such a case, however, 
the only remedy is reparation for the actual pecuniary loss.* 
Thus the code recognizes that in this case the interest secured is an 
interest of substance, while in the former case it is an interest of 
personality. In truth our own law subconsciously recognizes some- 
thing very like this in providing for punitive damages where theré 
is a wanton wrong and limiting liability to actual damages in 
other cases. One should compare also the rule in slander requiring 
special damage, which amounts to requirement of injury to an 
interest of substance, except where the defamatory matter affected 
interests of substance on its face or contained a charge of crime 
involving corporal punishment by way of penalty and so endan- 





8 Salkowski, Institutionen des rémischen Rechts, § 154; De vaio, The Roman 
and Roman Dutch Law of Injuries, 24. 

® German Penal Code, § 188; Schuster, German Civil Law, §:288. 

8 Schuster, German Civil Law, § 288. 
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gered liberty and infringed an interest of personality in the days of 
hearsay presentments by grand juries.™ 

Next we may ask, How far is this interest, as one of personality, 
protected by law to-day? The extent of protection in the law of 
continental Europe has been indicated already. In our law the 
exigencies of the remedy and of the mode of trial have imposed 
certain restrictions, so that except as the interest in honor is pro- 
tected by what have been called “parasitic” damages, it is for 
the most part regarded as one of substance only. But those who 
argue that the common law always treats reputation as an asset 
are compelled to recognize certain cases in which the law does not 
follow out the theory consistently. For example, in case of a wan- 
ton, intentioral wrong the plaintiff may recover punitive damages 
in almost all jurisdictions. In this way juries are enabled to deal 
with cases of infringement of the interest of personality where 
actual damages, appropriate only to infringements of interests 
of substance, would afford no security. Another case, regarded by. 
Mr. Bower as an anomaly, he states thus: 


“In cases where there is no plea of defeasible immunity, and where, 
consequently, it is not material for the purpose of establishing such plea, 
or rather for the purpose of negativing any case of malice set up by the 
plaintiff, to prove good faith on the part of the defendant, such proof 
will nevertheless justify a mitigation of the penalty which would other- 
wise be inflicted on the defendant, and this, of course, involves a di- 
minution of the compensation to be awarded as the value of the plaintiff’s 
reputation.” ® 


From the standpoint of reputation as an asset, as Mr. Bower 
says, the foregoing rules are “strictly speaking illogical.” The 
second seems to result from an idea that the damages here are a 
punishment. Indeed a penalty inflicted on the wrongdoer may 





% See the old refinements on this point in Bacon, Abridgment, Slander, B. Where 
the words import a contagious disease and so affect social relations or are prejudicial 
to one in his office or calling, interests of substance are involved on the face of the 
defamatory statements. 

% Bower, Actionable Defamation, 285. Mr. Bower states as a third “anomaly” 
that “in support of a plea of justification the defendant may give evidence of facts 
tending to show not merely that the plaintiff in fact had no reputation to lose, but that 
his conduct has been such that he ought to have had none.” Jd., 284. If this is a 
sound statement of the law, the result is out of accord with the theory of reputation 
as property only. But it seems without warrant in the authorities. Thompson: v. 
Nye, 16 Q. B. 175, 180 (1850). See Wigmore, Evidence, I, §§ 79, 280. 
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well be the only practicable mode of vindicating the interests of 
personality of the wronged. The law of continental Europe pro- 
ceeds chiefly in this way, although history has played a large part 
in the result, since the Roman actions ex delicto were penal.® 
It is possible that the second of the two supposedly anomalous 
cases may rest also upon a social interest that cranks and zealots 
speak their minds freely. But the latter explanation is hardly 
consistent with the doctrine of reputation as property, since it 
allows private property to be destroyed without compensation 
to effect a remote and conjectural public good. 

Two points seem open to criticism in the treatment of defama- 
tion in the common law. One is the attempt to reach a definite 
measure of actual money compensation where the injury is purely 
to the honor or dignity of the person injured, on the theory that 
even here the interest secured must be treated as one of substance. 
In these cases the jurisdictions which do not permit punitive dam- 
ages, but purport to require a limitation of recovery to actual 
damages,®” attempt the impossible; and it may be questioned 
whether the common law does not in like manner.attempt the im- 
possible when it attempts an assessment of actual damages for 
mental anguish, mental suffering, and the like. As has been said, 
actual compensation in money is possible only where the injury is 
to an interest of substance. The attempt in our law to reach an 
absolute measure of damages in these cases grows out of the exi- 
gencies of trial by jury, and the margin of discretion in the jury 
in assessing damages in such cases hides the breakdown of the 
academic rules as to the measure of damage which are laid down in 
the charge of the court. The other point in which our law is open 
to criticism, — namely, our failure to extend preventive remedies 
to secure interests of personality, — has been discussed elsewhere.** 
It should be said, however, that practical considerations and the 
necessity of taking account of other interests make it peculiarly 
difficult to give adequate security to the individual interest in 
honor. So far as feelings and mental comfort are involved, all that 
has been said heretofore applies fully.** In addition, very important 

* Liszt, Deutsches Strafrecht, 11 ed., §§ 95 ff. 

8? Massachusetts, Michigan, New Hampshire, Colorado, Nebraska, Washington. 
See Sedgwick, Damages, 9 ed., I, § 358. 


88 See supra, p. 362, particularly n. 62. 
8 See supra, pp. 362-365. 
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social interests in free speech, free criticism, and free confidential 
communication have to be weighed against the individual interest. 
These social interests will be considered in another connection. 


6. BELIEF AND OPINION * 


" As an individual interest, the claim of the individual to believe 
what his own reason and conscience dictate and approve, and to 
express freely the opinions involved in such belief, is closely con- 
nected with the interest in the physical person. With good reason 
Spencer deduces it as a sort of free mental motion and locomotion.” 
But it is also closely connected with a social interest in free belief 
and free expression of opinion as guarantees of political efficiency 
and instruments of social progress. Except as interference with 
free belief and free expression of opinion takes the form of inter- 
ference with freedom of the physical person, it is probable that the 
social interest is the more significant. In our bills of rights, how- 
ever, individual free speech is always guaranteed, as an individual 
natural right.” In other words, we have been accustomed to treat 
the matter from the standpoint of the individual interest. Un- 
doubtedly there is such an interest, and there is the same social 
interest in securing it as in securing other individual interests of 
personality. The individual will fight for his beliefs no less than 
for his life and limb and for his honor. Hence the social interest 
in general security is involved in any interference with the former 
as well as in interference with the two latter. Moreover, free exer- 
cise of one’s mental and spiritual faculties is a large part of life. 
As civilization proceeds it may become the largest part. No one 
who is restrained in this respect may be said to live a full moral 
and social life. Thus the social interest in the moral and social 
life of the individual is also involved. 

Recognition of the individual interest in free belief and opinion 
is relatively recent both in law and in morals. Nor is this interest 





% Pollock, Essays in Jurisprudence and Ethics, 144-175; Mill, On Liberty, ch. 
2; Stephen, Liberty, Equality, Fraternity, ch. 2. 

% Justice, §§ 73, 76. 

® The usual form is: “Every citizen may freely speak, write, and ‘publish his senti- 
ments on all subjects, being responsible for the abuse of that right; and no law shall 
be passed to restrain or abridge the liberty of speech or of the press.” N. Y. Const. 
(1821), art. vii, § 7. 








454 HARVARD LAW REVIEW 


everywhere recognized by public opinion. Press reports from time 
to time remind us that Mormon elders who preach nothing but the 
abstract doctrines of their faith are not always safe in every part 
of the country. Courts are frequently called upon to protect new, 
queer, or out-of-the-way sects from persecution by otherwise law- 
abiding communities.” Active intolerance of religious, economic, 
and sociological opinions not generally held by the community is 
common enough. Lehrfretheit often has to be insisted upon 
against a strong popular feeling. But this feeling may have an 
important social interest behind it. For the individual interest in 
free belief and opinion must always be balanced with the social 
interest in the security of social institutions and the interest of 
the state in its personality. These interests may or may seem to 
require repression of forms of belief which threaten to overturn 
vital social institutions or to weaken the power of the state. In 
one way or another, moralists generally recognize some such 
qualification of the so-called natural right of free belief and free 
speech.™ 

Historically, much that appears to be lack of recognition of the 
individual interest in free belief and opinion is rather an over-in- 
sistence upon the countervailing interest of the state in its per- 
sonality or over-insistence upon the social interest in the security 
of some particular social institution. Almost all state persecution 
so called and most ecclesiastical persecution is to be explained in 
this way. Moreover, this interest extends only to belief and 
opinion. When belief and opinion are put into action, limitations 
which apply to other action may well apply. For example, prose- 





% Commonwealth ». Arndt, 2 Wheeler Crim. Cas. 236 (Pa.) (1802). Cf. In re 
Frazee, 63 Mich. 396 (1886); Figg v. Hanger, 4 Neb. Unoff. 792 (1903); Beatty ». 
Gillbanks, 15 Cox C. C. 138 (1882). 

% Spencer, Justice, § 79; Paulsen, Ethics (Thilly’s trans.), 698 ff.; Mill, On 
Liberty, ch. 2 (beginning). See Woolsey, Political Science, I, 272-274. 

% For recent examples see the federal law as to alien anarchists, Turner v. Wil- 
liams, 194 U. S. 279 (1904); also the Massachusetts red-flag law: “No red or black 
flag and no banner, ensign, or sign having upon it any inscription opposed to organ- 
ized government, or which is sacrilegious, or which may be derogatory to public 
morals shall be carried in parade within this commonwealth.” Mass. Acts & Re- 
solves, 1913, ch. 678, § 2. See Commonwealth v. Karvonen (Mass.), 106 N. E. 556 
(1914). As to the conditions arising from the considerable alien population in large 
cities which may require such legislation, see Train, Courts, Criminals and the 
Camorra, ch. 9. 
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cutions of polygamy were not prosecutions of belief or opinion as 
to plural marriage, but prosecutions of the act of plural marriage 
based upon a social interest in marriage as a social institution. 
Again, the legal system ought not to interfere in any way with the 
views of persons who believe in healing by faith. But if these are 
carried into action in the form of neglect to provide for proper 
assistance to dependents or neglect to report contagious diseases, 
a countervailing social interest in proper care for dependents and 
in the general health as a part of the general safety may have to 
be considered and may be decisive.*’ A similar balancing of in- 
terests was behind the distinction which the books used to make 
between heresy and blasphemy.** The former has to do solely 
with belief and opinion. The latter may be a manifestation 
of the former. But if it goes further and actively disturbs the 
public peace or shocks the moral feelings of the community, social 
interests must be weighed over against the individual interest. 
The foregoing considerations apply also to political opinion. Under 
some circumstances the interests of the state in its personality 
may have to be weighed against the individual interest in free 
political belief and free expression thereof. This may mean that 
the social interest in the free development of the individual must 
be weighed with the social interest in the state as a social insti- 
tution. Where men live congested in large cities, especially where 
there are great numbers subjected to severe economic pressure 
who are more or less ignorant of the local political institutions 
and more or less ignorant of the language in which the law is 
expressed, the danger of mobs, which are controlled by suggestion, 
may require confining of free expression of political opinions on 
certain subjects to times and places where such things may be 
discussed without grave danger of violence and disorder.” 





% Reynolds v. United States, 98 U. S. 145 (1878); Davis v. Beason, 133 U. S. 333 
(1890); Wooley v. Watkins, 2 Idaho 555, 22 Pac. 102 (1889). 

97 People v. Pierson, 176 N. Y. 201, 68 N. E. 243 (1903); Reg. ». Downes, 13 Cox 
C. C. 111 (1875). A good discussion of this matter from the standpoint of ethics may 
be found in Pollock, Essays in Jurisprudence and Ethics, 168-169. 

% State v. Chandler, 2 Har. (Del.) 553 (1837); Commonwealth ». Kneeland, 20 
Pick. (Mass.) 206 (1838). 

9 Several interests may enter into consideration in such cases, e. g., the social 
interest in general security, People v. Most, 171 N. Y. 423, 64 N. E. 175 (1902) (pub- 
lications inciting to murder); the social interest in security and good order in public 
places, Fitts v. Atlanta, 121 Ga. 567, 49 S. E. 793 (1905) (public meeting on the 
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Probably for other reasons, to be considered in another con- 
nection, it is impossible to deal legally with belief, which is an 
internal matter, so long as it is not manifested externally. As the 
law is a practical institution, it can deal only with acting, not with 
subjective states in and of themselves. But the manifestations of 
belief, as, for instance, in the case of political opinions adverse to 
the right of the federal government during our Civil War to 
coerce the states in rebellion, may so affect the activities of the 
state necessary to its preservation as to outweigh the individual in- 
terest or even the social interest in free belief and free speech.! 


Roscoe Pound. 
Harvarp LAw SCHOOL. 





streets); Anderson ». State, 69 Neb. 686, 96 N. W. 149 (1903) (distribution of hand- 
bills on the street; in this case the social interest in general security was also in- 
volved through the danger from fire in a city); Mashburn ». Bloomington, 32 IIl. 
App. 245 (1889) (Salvation Army); Commonwealth v. Plaisted, 148 Mass. 375, 19 
N. E. 224 (1889) (Salvation Army); the social interest in general morals, State »v. 
McKee, 73 Conn. 18, 46 Atl. 409 (1900) (paper devoted to narration of crimes); 
State ». Van Wye, 136 Mo. 227, 37 S. W. 938 (1896) (paper devoted to scandal). 

100 Fx parte Vallandigham, 1 Wall. (U. S.) 243 (1863). See also the opinion of 
Leavitt, J., Trial of Vallandigham (Cincinnati, 1883), 265 ff. 
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EX PARTE DIVORCE 


HE term “ex parte divorce” is used herein to designate a pro- 
ceeding in which the libellee is not domiciled within the juris- 
diction, is not personally served with process within the state, 
and does not appear to defend against the libel. It is not used to 
describe a divorce rendered upon a hearing at which, although 
only one side was represented, jurisdiction over the libellee was 
obtained by virtue of his residence, or by personal service of 
process upon him within the jurisdiction, or by his voluntary 
appearance as a party to the litigation. The subject is one upon 
which there have been many conflicting ideas and a considerable 
uncertainty as to the state of the law. Some of its phases have 
come before the Supreme Court of the United States, and so far 
as the question is one of the existence and effect of a judgment, 
the law has been declared in several cases. But the decisions of 
that court leave a very broad field untouched, because of the 
theory that a divorce is not necessarily the result of a judicial 
proceeding. It is the purpose of this article to attempt to show 
that enough has already been decided to lead logically and justly 
to the further conclusion that all ex parte divorces are invalid 
everywhere, save only those granted in the state having exclusive 
jurisdiction of the marital status, and that those of the last named 
class are valid everywhere. 

Slowly, but in one of the late cases quite definitely, the real 
subject of contention has appeared. It is the nature and attri- 
butes of the res called the marital status. There is no adequate dis- 
cussion of the topic in the earlier cases, and the law relating to it 
has developed rather by chance, as from time to time some point 
incident to the subject came up for decision. Unless the present 
sentiment of the bar throughout the country is greatly at fault, 
the last word upon the subject has not been said. The best that 
can be claimed for the present situation is that the status of an 
ex parte decree of divorce is somewhat uncertain. 

Eight years ago the Supreme Court decided the case of Haddock 
v. Haddock.! The decision was generally regarded as marking a 





1 201 U. S. 562 (1906). 
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wide departure from the earlier authorities upon the subject of 
divorce jurisdiction. More especially it appeared to many to © 
deny the rule laid down in Atherton v. Atherton? five years before 
the decision of the Haddock Case. Roughly speaking, the Atherton 
Case seemed to give some countenance to the idea of extra-territorial 
validity for an ex parte decree of divorce, when jurisdiction over the 
res was debatable; while the Haddock Case, upon quite similar 
facts, denied to such a decree the protection of the “full faith and 
credit” clause of the Constitution of the United States.* It estab- 
lished the rule that the mere domicil of one spouse within a state 
is not sufficient to give jurisdiction so as to make a decree of 
divorce, rendered without appearance of the libellee in the suit or 
personal service upon him within the state, a judgment within the 
meaning of the Constitution. 

Predictions of dire results to follow from the decision were not 

wanting. They were in the first instance voiced by the dissenting 
members of the court. Much emphasis was laid upon the idea that 
many innocent persons would be made to suffer unjustly. Children 
would be bastardized, and supposedly lawful relations rendered 
meretricious. And on the other hand there was equally earnest 
commendation of the decision. It was hailed as a welcome sign 
that ‘“‘the divorce evil’ was no longer to be permitted to run 
rampant. It had put a needed check upon easy divorce. In one 
thing supporters and critics agreed. Both assumed that the 
decision was to have a far-reaching effect. It was the consensus 
of opinion that, either for good or for ill, a great landmark in our 
jurisprudence had been set up. 
_ It was not long, however, before it appeared that the decision 
was not as drastic as it at first seemed. Its mandate was not a 
positive command to the several states. Instead of saying, “thou 
shalt not,” it merely says, “you are not obliged to.” The ex parte 
divorce was not one which must be recognized abroad, but if it 
were so recognized, no one could complain. The states might recog- 
nize it if they desired todo so. Accepting this method of continuing 
the theretofore general practice, and recognizing such decrees as 
matter of grace though not of right, the states have largely nulli- 
fied the decision. At least, they have avoided its effect in many 
instances. 





2 181 U.S. 155 (1901). 3 Art. IV, §1. 
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In a few'states, of which New York. is the most prominent ex- 
ample, advantage has been taken of the power declared by the 
decision, in'some degree. It has been used to prevent the circum- 
vention: of the limited divorce laws of that state. As a practical 
proposition it is true that, save in that state and in Pennsylvania 
and the Carolinas, the results of the decision have been incon- 
siderable. The law has been administered almost precisely as it 
was before. Considering results only, and not the mental process 
by which the results were arrived at, it may be said that the con- 
dition remains exactly as it was eight years ago. Courts which 
before recognized a large class of foreign divorces because of a belief 
that such course was made obligatory upon them by the Consti- 
tution, now reach the same result because of the opinion that sound 
public policy requires it. 

The reason for this somewhat unexpected result is not far to 
seek. It has followed inevitably from the announced conclusion 
that divorce proceedings are not necessarily judicial. Because it 
took this view, the Supreme Court at once reached the limit of its 
power in these cases. Had the controversy been over the title to a 
horse, the court both could and would have gone further. It would 
not necessarily have stopped with the decision that New York was 
not bound to respect the Connecticut decree, unless it chose to do 
so. The decision would have been that New York could not give 
the decree effect, even if it so desired. More than that, it would 
have been held, if the question had arisen, that Connecticut could 
not treat the decree as valid. A man’s title to his horse is protected 
by the Constitution of the United States, but his title to his marital 
rights is not. 

This proposition was first announced by the Supreme Court in 
' Maynard v. Hill The question there related to the validity of 
an act of the territorial legislature of Orégon, declaring that one 
Maynard was thereby divorced from his non-resident wife. The 
litigation was over certain lands in Washington (formerly a part 
of Oregon), and title was claimed by the wife’s heirs, upon the — 
ground that the legislative act was invalid. The question of the 
extra-territorial effect of the act was not considered, nor was any- 
thing said as to whether the decision was to be confined to persons 





4 125 U. S. 190 (1888). From this conclusion Justices Matthews and Gray dis- 
sented. - 
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and rights within the territory. The holding was that it was within 
the power of the legislative body to grant the divorce, and that the 
wife’s future rights in these lands were thus ended. 

The decision is not questioned by the majority of the court in 
the Haddock Case. Limiting the effect of the act to the state where 
it was passed, the soundness of the proposition is declared to be 
beyond question. If this had been thought to be a vital point in 
the Haddock Case, it may fairly be assumed that the doctrine of 
the Maynard Case would have been thoroughly reéxamined. But 
this point was not deemed to be in issue in the later case. If the 
true limitation of the Maynard Case was correctly stated in the 
majority opinion in the Haddock Case, there was no occasion to 
consider further the Maynard Case. It did not apply. If, on the 
other hand, the minority in the Haddock Case were right, and the 
Maynard Case means that a legislative divorce should be given 
effect generally and not merely locally, then, as they say, the case 
is an authority for their position. If divorce were a proper subject 
for legislative action in the specific instance, the legislature might 
delegate the function to its agency, upon the same principle that 
it delegates its rate-making power. If the ex parie legislative di- 
vorce were valid extra-territorially, equally so would be the ex 
parte divorce granted by the duly authorized legislative agency. 

It is to be regretted that the majority did not discuss the ques- 
tion whether, in view of their decision as to the nature of the 
marital status, — the res which was the subject of litigation, — it 
did not follow that the Maynard Case was decided wrongly, and 
dispose of its authority in the instant case in that way, or upon the 
ground that the Fourteenth Amendment now requires a different 
rule, rather than by declaring that a legislative divorce is of local 
effect only. But this was not done. The fact remains that the 
court, having declared in the Haddock Case what the Maynard 
case was not, had no occasion to go further and state what it was. 
The extra-territorial effect of the act having been denied, there was 
no occasion to inquire whether it had any local efficiency. The 
first point having been decided, the second was thereafter im- 
material, and the remarks upon it may fairly be classed as dicta. 
They throw no light upon the question whether the ex parte 
Connecticut decree was a judgment entitled to protection under 
the “ full faith and credit ” clause of the Constitution. 
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The subject of divorce by act of the legislature has recently 
received consideration in the Review.’ It is there pointed out 
that the “equal protection of the law” clause was not applicable to 
the act of the territorial legislature considered in the Maynard 
Case. The legislation was by a creature of Congress, not by a 
state; and the act in question was passed before the amendment 
to the Constitution was adopted. Judge Baldwin’s position, that 
legislative divorce is so contrary to the spirit of our institutions 
that it should be held to be prohibited by the Fourteenth Amend- 


ment, is strongly supported by the reasoning of the late Chief 
Justice Doe.® 





5 “Legislative Divorce and the Fourteenth Amendment,” by Simeon E. Baldwin, 
27 Harv. L. REv. 699. 

® In an opinion prepared shortly before his death, Judge Doe discusses what is 
meant by equal laws. Although, upon the facts in the particular case, — State 2. 
Griffin, 69 N. H. 1 (1896), — his reasoning failed to convince his associates, it seems 
worthy of preservation. It is quoted here at some length because it is not otherwise 
available. ‘With no requirement of uniformity, there might be ten systems of 
criminal and civil law in our counties; there might be hundreds of complete codes of 
so-called New Hampshire law (one for each town), governing all the relations and 
rights and duties of mankind, and as different as the laws of Maine, Georgia, Mexico, 
Europe, Asia, and Africa. If the state could be legally reduced to this condition, 
we should search the constitution in vain for a clause forbidding the enactment of 
hundreds of thousands of codes, one for each family or person, with all possible dif- 
ferences and contrarieties. It might be enacted in express terms that the malicious 
and premeditated killing of A. by B. should be a capital offence, and that the similar 
killing of B. by A. should not be criminal. ... . Instead of equal rights, there could 
be all the inequalities that human ingenuity could devise. 

“This would not be a state of law in the sense explained by Blackstone, and by the 
reservations of the bill of rights which limit and define the legislative power vested in 
the senate and house by the second article of the constitution. Without uniformity 
there is no equality. Without equality there is no law in the constitutional sense in 
which the word ‘law’ is used in this state. . . . 

“The common law is uniform. A right to make reasonable use of brooks and rivers 
is a part of the land title of all riparian proprietors. The tributaries of Lake Massa- 
besic are not an exception. Thedefendant . . . has the rights of a riparian proprietor. 
. . . At common law . . . the question whether his throwing sawdust into the brook 
was a reasonable use of the brook is a judicial question of fact. . . . If his sawdust be- 
came a nuisance, there would be ample remedy in equity without a statute. . 
But on a bill in equity, as in a suit at law, the defendant is entitled to be heard before 
the value of his property is seriously impaired by a judgment. The opportunity to 
be heard, which is a part of the definition of a judicial proceeding by which rights are 
determined, is not an element of legislation. Statutes can be enacted without a 
hearing and without notice. . . . If one of two riparian proprietors, A., can obtain 
a perpetual injunction from the legislature against the use made by his neighbor, 
B., of a stream flowing through their lands on the ground that the use is unreasonable, 
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Although the Fourteenth Amendment had no application in the 
Maynard Case, it is of interest to note that, at the same time that 





how can it be held that all judicial questions are not determinable in the same way? 
It is a course that has great advantages for favored and powerful persons. One who 
can obtain final judgment against his neighbors ex parte occupies a peculiar position. 
If all judicial questions can be decided by the legislature, they can be decided with- 
out either party being heard, and the theory of legal rights heretofore supposed to be 
indisputable gives way to the doctrine that any one having a judicial question with 
his neighbor has a choice of remedies. He can go to court, have the defendant noti- 
fied to appear when a fair trial can be had, or he can apply to the legislature, who 
can if they choose, without a trial, render a decision in the form of a statute that will 
be as conclusive as a judicial judgment... . 

“A state law selecting a person or class or municipal collection of persons for favors 
and privileges withheld from others in the same situation, and selecting one or more 
riparian proprietors on one pond and its tributaries for deprivation of the right of a 
trial of a question of fact involving a part of their land title, and leaving that right un- 
disturbed in all other proprietors in the same situation is at war with a principle this 
court is not authorized to surrender. 

“Uniformity and equality of rights are necessary for the safety of every citizen. 
It would be comparatively easy to invade the rights of a feeble person, a feeble party, 
or a feeble sect, if uniformity and equality were not an element of law in the legal 
sense... . 

“Tf the power of discrimination can be exercised by special laws, no one knows 
how soon he and his neighbors may become the victims. Without equality nothing 
is secure. The settled constitutional right of equal privileges and equal protection 
under general laws rests on incontestable grounds of wisdom and necessity. The 
equal protection of the laws recently inserted in the federal constitution has been a 
New Hampshire doctrine 110 years; and it has been maintained here in a breadth of 
meaning and a scope of practical operation unknown elsewhere. The New Hampshire 
view is more nearly expressed in the dissenting opinions in the Slaughter House 
Cases, 16 Wall. (U. S.) 36 (1872), than in the opinion of the majority. . . . 

“In Rice v. Parkman, 16 Mass. 326 (decided in 1820) it was held that the legisla- 
ture, by a special act, can license the sale of a minor’s property by his guardian, not- 
withstanding the power of a court to grant the same license. This rule, adopted in 
Massachusetts seven years before the opposite doctrine was held here, has been 
generally adopted in other states. Rice v. Parkman is the leading case. Cooley, 
Const. Lim., 115-122. It is to be noticed that our constitution which was held in 
1827 (Opinion of the Justices, 4 N. H. 572) to require uniformity and equality in the 
rights of guardians to sell their wards’ property, and therefore to prohibit a legislative 
grant of authority in a particular case, is a copy, in all material points, of the Mas- 
sachusetts constitution under which the contrary was held seven years before. And 
when we consider that the Massachusetts doctrine has been generally adopted 
throughout the Union in preference to ours, and that special legislation on all subjects 
became so great an evil as to require a prohibition of it by a constitutional amend- 
ment, we have a view of the question whether it is expedient to reverse our course 
and bring in the evils of special legislation that have been found unendurable in other 
states, for the purpose of putting the people in this state to the trouble of reversing 
our error by constitutional amendment. . . . 

“An examination of the authorities shows an unconstitutionality of unequal 
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case was decided, Mr. Justice Field, who delivered the opinion of 
the court, had occasion to define the scope of the amendment in 
another case. ‘‘The inhibition of the amendment: that no state 
shall deprive any person within its jurisdiction of the equal pro- 
tection of the laws, was designed to prevent any person or class 
of persons from being singled out as a special subject for dis- 
criminating and hostile legislation.” 7 It would seem that, if the 
Maynard Case had been among those to which the amendment 
might apply, the language above quoted would afford reasonable 
ground for contending that the act was unconstitutional. 

Because there is a right to regulate marriage and the marital 
status, it seems to have been assumed that the rights directly in- 
volved are wholly public. While care has frequently been taken 
to point out that legislative divorce cannot affect vested property 
rights, no consideration has been given to other private rights 
which are inevitably destroyed by a decree of divorce. Yet there 
is probably no jurisdiction in this country in which these rights 
are not recognized. Even those states which deny a remedy for 
the mere alienation of the affections of a spouse ® recognize the 
wrong done by abduction or debauchment.’® The rights included 
under the general designation of the consortium are not only of the 
highest consequence in fact, but are recognized in law as well. 
No doubt these rights may be forfeited by wrongdoing or may be 
modified by general laws. They should not be taken from one man 
when they would not be from another under like circumstances. 





rights in this state, and their constitutionality in other jurisdictions, state and national, 
to such an extent that on a question of this kind the authorities that maintain in- 
equality elsewhere are entitled to no weight here. . . . Admit for the purposes of the 
argument all that may be said of the peculiarity of the New Hampshire doctrine of 
constitutional equality. And admit that it is wrong and opposed to the common 
welfare and that despotic power with boundless partiality and discrimination as 
practiced in various regions of the East is more conducive to the interests of the com- 
munity, and that the constitutional amendments prohibiting special legislation in 
other states are mistakes that ought to be corrected. All this, taken for granted, 
would not affect this case. . . .” 

7 Pembina Consolidated Silver Mining and Milling Company ». Pennsylvania, 
125 U.S. 181, 188 (1888). 

8 The proposition is concisely stated by Mr. Justice Braley in Nolin v. Pearson, 
191 Mass. 283, 77 N. E. 890 (1906). “. . . the civil institution known as marriage, 
but which as between the parties is treated as a contract.” 

® Houghton »v. Rice, 174 Mass. 366, 54 N. E. 843 (1899). 

10 Bigaouette v. Paulet, 134 Mass. 123 (1883). 
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Their forfeiture should not be declared by a legislative fiat dealing 
with the individual case. It should result only from the applica- 
tion of a rule of law governing all who are similarly circumstanced, 
and the existence of the necessary circumstances should be estab- 
lished by a judicial trial of the facts. 

If it be conceded that legislative divorce is prohibited by the 
Fourteenth Amendment, it follows that ex parte divorces granted 
by judges are likewise invalid in so far as their validity depends 
upon a delegation of legislative power. The infringement of right 
is not made less by calling the proceeding judicial rather than 
legislative. To be sure, the official making the decree is called a 
judge, but his order is not a judgment. He conducts a hearing, 
but it is not a trial in the constitutional sense.” 

But even if it be conceded that legislative divorce is not an 
infringement upon the constitutional rights of one of the parties, 
in that it denies him the equal protection of the laws, or in that the 
proceedings should be judicial under the “due process of law” clause, 
yet, as before suggested, there is another objection to it in many 
cases. The legislature can act only upon persons and things within 
its jurisdiction. The New Hampshire legislature cannot regulate 
the use of the streets of Boston. This objection applies alike to 
legislative and ex parte divorces. It does not reach every case, 
for there might be a legislative or ex parte divorce when the marital 
status was within the jurisdiction. With this class we are not 
at this moment concerned. If it is true, as the court clearly de- 
cided in the Haddock case, that the marital status is indivisible 
and that its Jocus is what for convenience is called the matrimonial 
domicil, then it must follow that no court or legislature can act 
upon it save that of the state where such domicil is found to be. 

The logic of the basic conclusion in the Haddock Case leads 
directly to this conclusion. The subject matter of divorce litiga- 
tion is not the status of one spouse towards the other. It is much 
more than that. It is the relation each spouse sustains towards 
the other. There is a joint relation to a common fact. If the fact 





1 The position of the dissenting justices in the Haddock Case is not entirely clear 
on this point. Mr. Justice Holmes says (p. 632): “I am unable to reconcile with the 
provisions of the Constitution, article 4, par. 1, the notion of a judgment being valid 
and binding in the state where it was rendered, and yet depending for recognition to 
the same extent in other states of the Union upon the comity of these states.” But 
the decision in that case is that the Connecticut decree was not a judgment. 
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ceases to exist, the relation of both parties to it, and through it to 
one another, perishes also. It is the merest quibble to assert 
that the state deals with the status of its own citizen only and 
leaves that of the non-resident untouched. As well say to a Siamese 
twin: “I only sever you from your brother; but, you understand, 
I do not sever your brother from you, for I have no power over 
him or over his relation to you.” The bond is a common one, and 
its severance affects both parties alike. What is demanded is not 
jurisdiction over one party or his status, but jurisdiction over the 
bond which is common to both of them. Before a state can act 
as to this status either through its courts or its legislature, the 
res must be within the jurisdiction of the state.2 By a process of 
inverted reasoning it has frequently been concluded that these 
undoubted propositions show that any court having jurisdiction 
over the domicil of one spouse has full authority over the marital 
status of both. Because the decree divorcing A. from B. must 
affect B.’s relation to A., it has been argued that therefore the 
court had jurisdiction over B.’s status, even though B. never came 
within the jurisdiction and confessedly was domiciled in another 
state which had jurisdiction of his status. 

Not only is the theory of the unilateral effect of an ex parte 
divorce unsound, but there has never been any general attempt to 
put it into practice. Maynard v. Hill ® cannot be limited to affect- 
ing the citizen in whose favor the action was taken. That was a 
suit by the heirs of the non-resident against whom the act was aimed 
and over whom the territory had no jurisdiction. Yet the act 
was held to be effective as to them, probably for the manifest reason 
that if it were not so it would not be of any value as to anyone. 
If it gave Maynard’s heir future rights in property, it as certainly 
took them from his wife and her heirs. Unless it took something 
from them, it had nothing to give tohim. This view of the situation 
finds partial expression in the Haddock Case. But it is only 
partial. It is there plainly laid down that the marital status is the 
subject matter of divorce litigation, and that the status is indivisi- 
ble so far as jurisdiction is concerned. That status, upon the facts 

















2 The statement in the Haddock Case (p. 569), that if a state “‘has acted concern- 
ing the dissolution of the marriage tie, as to a citizen of the state, such action is bind- 
ing in that state as to such citizen,” should be qualified. Jurisdiction over the party 
is not enough. There must be jurisdiction of the marital status also. 

8 25 U.S. 190 (1888). 
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considered by the court, was in New York. Hence it follows, not 
merely that Connecticut had no jurisdiction which could be 
exercised to affect things extra-territorial, but that it had no juris- 
diction to act upon the subject at all. 

This disposes at once of the anomalous situation which the 
majority concede and the minority rely upon in that case. It 
denies that one state may declare the husband divorced for his 
wife’s desertion, while another state gives the wife a divorce for 
the husband’s cruelty. One state, and one only, has jurisdiction 
of the subject. The race of diligence, commended by the minority, 
is displaced by an orderly inquiry into the jurisdictional facts. 
The two divorces, each valid locally and neither valid elsewhere, 
save by the courtesy of a sister state, which are allowed by the 
majority, are supplanted by one divorce, valid everywhere, or 
by a decree whose invalidity may be demonstrated in the state of 
its rendition as well as in foreign jurisdictions. 

It is sometimes a hard task to hew to the line. Now and then 
it requires the sacrifice of much that is apparently valuable. And 
the line of the sound rule of law is not merely a fine-spun thread 
of logic. It must have substance, observable by him who is called 
to work by it. In other words, it must have a stout strand of 
reasonableness entwined with its logic. Assuming for the moment 
that this is such a line, does it call for the destruction of valuable 
material, or only for the removal of the irregularities frequently 
incident to growth? How much would following it to the conclusion 
indicated affect the declared law? 

Five decisions of the Supreme Court are to some degree in point 
upon this question. Distinguishing what has been decided from 
what has been said, no others appear to be involved. The May- 
nard Case has already been discussed. 

In Cheever v. Wilson“ there had been a divorce granted upon 
the wife’s libel, in which she alleged her domicil and the miscon- 
duct of her husband. The husband appeared in that suit. Ob- 
jection was made to the validity of the decree in a proceeding in- 
volving the title to property. It was held, first, that the objection 
to the decree was not properly pleaded; second, that if the decree 
was valid in the state of its rendition, it was so everywhere; third, 
that if the question of the bona fides of her residence could be in- 





4 9 Wall. (U. S.) 108 (1869). 
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quired into, there must be evidence to overcome the recitals of the 
decree, which evidence was then lacking; and fourth, that she 
could acquire a separate domicil when “necessary or proper,” 
at which domicil divorce proceedings could be instituted. The 
decision that the decree was either valid or invalid everywhere 
is evidently based upon the idea that the proceeding was of neces- 
sity judicial. In this the case is an authority for the propositions 
herein advanced and runs counter to some observations in the 
Haddock Case. If the necessary and proper occasion for the 
acquisition of a separate domicil by the wife means that the 
husband’s misconduct entitles her to change her domicil, and with 
it the matrimonial domicil, it supports the same views on this 
point also. If the occasion included a separation by mutual con- 
sent, as much could not be claimed. The nature of the occasion 
is not discussed by the court. It appears, however, from other 
cases that the occasion referred to is only that which gives her 
power over the matrimonial domicil.” The question when and how 
the jurisdictional issue can be raised is not considered. 

The cases next in order of time are Atherton v. Atherton ® and 
the Haddock Case. The Atherton Case was decided upon the 
ground that the court of the matrimonial domicil has jurisdiction 
over the subject of divorce. With that much no one has differed. 
But what facts settle where the matrimonial domicil was? In 
what ‘tribunal can those facts be adjudicated? Here is the diffi- 
culty with the case. The question is hardly noticed in the opinion. 
It seems to be assumed that because Kentucky was once the situs 
of the marital status, therefore it continued to be so after the wife 
had left her husband for just cause and had acquired a domicil 
in New York. No doubt the court of the matrimonial domicil 
has jurisdiction, if the reasonable statutory provisions for such 
notice as can be given are complied with; but more light is needed 
upon the nature and qualities of the domicil of matrimony. Al- - 
though the question is fairly involved in the Haddock Case, this 
aspect of it is not considered. Its attributes are sought by a process 
of delimitation. The earlier cases are treated as establishing 
certain boundary points, rather than as guides to the formulation 





16 Barber v. Barber, 21 How. (U. S.) 582, 595 (1858); Cheely v. Clayton, 110 U. S. 
701 (1884). 
16 181 U.S. 155 (1901). 
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of an underlying principle. In that case the original matrimonial 
domicil was in New York, and it was decided that the deserting 
husband did not take it with him to Connecticut. But why this 
result was reached without overruling the holding in the Atherton 
Case, that the abusive husband kept the domicil with him in Ken- 
tucky, is not stated. It seems plain that consistency required the 
overruling of the former case in the later one, so far as the former 
held that the domicil remained with the guilty husband. 

The objections to the decision in the Haddock Case, and its 
point of conflict with the Atherton Case, are strikingly presented 
by passages in the dissenting opinion of Mr. Justice Holmes. 
He says: ‘‘The only reason which I have heard suggested for hold- 
ing the decree not binding as to the fact that he was deserted, is 
that if he is deserted his power over the matrimonial domicil 
remains so that the domicil of the wife accompanies him wherever 
he goes, whereas if he is the deserter he has no such power. Of 
course this is pure fiction, and fiction always is a poor ground for 
changing substantial rights. It seems to me also an inadequate 
fiction, since by the same principle, if he deserts her in the matri- 
monial domicil, he is equally powerless to keep her domicil there, 
if she moves into another state.” 1” If the idea that the fact as to 
who was the deserter is of importance as to the state of the domicil 
be pure fiction, it is so only in the sense that many rules of law are.’® 
It does not require the citation of authorities to establish that this 
fact has many times been held to be of controlling importance, 
as in determining the power of the wife to acquire a separate domicil 
generally, or of her taking her husband’s credit with her. It can 
well be argued that the rule rests upon a substantial basis of fact. 
The man is lord of the domus so long as he rules lawfully; but when 
he departs from the law, he is no longer king. 

The apparent inadequacy of the rule results from the failure of 
the majority to declare, as they in substance hold, that there was 
error in the Atherton Case. A little later in his opinion Judge 
Holmes makes this still more evident. “I also repeat and empha- 
size that if the finding of a second court, contrary to the decree, 
that the husband was the deserter, destroys the jurisdiction in the 
later acquired domicil because the domicil of the wife does not 





17 Haddock v. Haddock, 201 U. S. 562, 629 (1906). 
18 “Domicile is an idea of the law.” Bell v. Kennedy, L. R. 1 H. L. Sc. 307 (1868). 
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follow his, the same fact ought to destroy the jurisdiction in the 
matrimonial domicil if in consequence of her husband’s conduct 
the wife has left the state. But Atherton v. Atherton decides that 
it does not.” !® 

“An articulate indication of how it is to be distinguished” 
is still lacking. The statement of the majority that the Atherton 
Case deals with “an unjustifiable absence” of the wife from the 
matrimonial domicil would dispose of it as an authority against 
the Haddock Case. But the limitation is clearly unwarranted, and 
a broader ruling, according with the minority view of what the case 
decided, was actually made. In a later case,” and in an opinion 
written by a justice who had not participated in the former deci- 
sions, the same course is pursued as in the earlier cases. The hus- 
band who deserts does not take the res with him, if he goes out of 
the state, but he keeps it if he remains within the state. The 
concurrent existence of these two propositions is quite possible as 
a fact, but they certainly cannot both result from sound logic or a 
rule of reasonableness. 

The use of the term “matrimonial domicil” in this connection 
has had an unfortunate tendency. It has frequently been treated 
as though it of necessity meant a place where the parties had lived 
together as husband and wife, or as synonymous with common 
domicil. Its true meaning is rather this: it is that place where one 
spouse is rightfully domiciled and where the other ought to be to 
fulfill the marital obligations. This seems a plain, simple, and 
just test for the rights involved. 

The suggestion has been made that under the rule in the Haddock 
Case the second decree obtained byan eloping wife at her new abode 
would be binding upon the husband, although “as her husband 
is not present, and she therefore has the entire control over the 
evidence, she will be able to convince the court of her own inno- 





19 Haddock v. Haddock, 201 U. S. 562, 631 (1906). 

20 Ibid. 

21 Thompson v. Thompson, 226 U. S. 551 (1913). In this case the guilty, home- 
staying husband succeeded in evading service of process issued by the court of the 
innocent wife’s new domicil until he had instituted and carried to a successful issue 
his libel against her at his domicil. It seems that the race of diligence is still on; 
for her power under such circumstances to “get a different domicil from that of her 
husband for purposes of divorce is not disputed and is not open to dispute. Haddock 
v. Haddock, 201 U. S. 562, 571, 572.” Holmes, J., in Williamson v. Osenton, 232 
U. S. 619, 625 (1914). 
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cence and her husband’s fault.” * The question of who deserted, 
being jurisdictional, is always open to inquiry in any proceeding 
wherein the decree based upon jurisdiction so obtained is offered 
in evidence. That issue cannot be foreclosed in an action when 
only one party is present, save where the other party is subject to 
the jurisdiction and has defaulted. The jurisdictional question 
always being open to investigation, when the decree is offered in 
evidence the inquiry begins: Was the defendant in the former pro- 
ceeding within the state and duly served with process? If not, 
were the facts as to the conduct and relations of the parties such 
as to show that the marital status was at the place where the decree 
was entered? If it was, the court had jurisdiction over the res. 
If it was not, there was no jurisdiction. The fact that this issue 
was passed upon ex parte in the prior proceeding in no way fore- 
closes the right of the libellee to inquire into it when the decree is 
subsequently offered against him. 

But it is said this makes jurisdiction depend upon the merits 
of the case, — a proposition which seems to be regarded as a plain 
absurdity by those who state it. In most cases it is true that the 
facts to be litigated will in the main be the same, although there 
may be exceptions. But assume that it is an unescapable result 
in every case. What of it? Are jurisdictional questions tabooed 
because the same facts bear on the merits also? Of what avail to 
try the merits without jurisdiction? It is putting the cart before 
the horse to claim that, because the merits have been tried, there- 
fore the jurisdictional questions are foreclosed. Yet the proposi- 
tion has seemed attractive to not a few. 

In most of these cases it is a misnomer to speak of the first hear- 
ing as atrial. It is in fact, if not always in law, an ex parie attempt 
to ascertain the truth. At the second hearing, when both parties 
are present, it is sought to foreclose the matter upon the ground 
that the libellee theretofore had his day in court. Upon that issue . 
he is, by all the authorities, entitled to be heard. In other proceed- 
ings the objection that the issues raised were the same has been 





2 19 Harv. L. REv. 586, 589. 
% The inquiry in the second case is not to determine whether the merits “have been 
decided rightly,”” — Holmes, J., in Haddock v. Haddock, 201 U. S. 562, 628 (1906), — 
but to ascertain whether there was jurisdiction to pass upon the merits. The pro- 
ceeding being in rem, jurisdiction “depends . . . upon the state of the thing.” 
Rose v. Himely, 4 Cranch (U. S.) 241, 269 (1808). 
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overruled. The condemnation of a vessel for illegal fishing within a 
New Jersey county involved the question whether the acts were 
done within the county limits. The question was both jurisdic- 
tional and of the merits, and its decision was recited in the decree. 
Yet, when the decree was set up in New York, it was held that the 
facts were open for trial upon the jurisdictional issue. The prin- 
ciple has the approval of later cases.” 

Whether, when both parties are present in a court having 
jurisdiction over them personally, the original adjudication as to 
jurisdiction over the res is conclusive as to them is a matter upon 
which the authorities have not been at all agreed. There seems 
to be sound reason in the proposition that if they are so present 
the judgment is final as to them. They have had their day in 
court. But the authority of the Supreme Court of the United 
States seems to be against this rule.2” To be sure, the question 
in that case was not between the parties to the divorce proceeding, 
but the language used is broad enough to cover all cases. 

It would seem that the rule adopted in Cheever v. Wilson gives 
countenance to the one here advocated. If the question is one of 
jurisdiction in rem, it is difficult to see how it is enlarged by juris- 
diction over a person interested in the res. Yet the questions of 
fact'as to jurisdiction over the res must be capable of final settle- 
ment at some time and in some way. For example, the final 
New York judgment in Atherton v. Atherton and that in the Dis- 
trict of Columbia in Thompson v. Thompson must have been con- 
clusive adjudications as to the jurisdictional facts in the Kentucky 
and Virginia proceedings respectively. Why are they any more 
conclusive than a like judgment in the original proceeding, when 
jurisdiction of the person is unquestioned? ‘“‘If a single hearing is 
not due process, doubling it will not make it so.” ** This is the true 





% Thompson v. Whitman, 18 Wall. (U. S.) 457 (1873). 

% National Exchange Bank ». Wiley, 195 U. S. 257, 269 (1904). 

% Andrews v. Andrews, 176 Mass. 92 (1900), where Chief Justice Holmes reviews 
the cases. The matter is complicated because public interests are involved and ought 
not to be cut off by the acts of private individuals. But “As a general rule it would 
be inconvenient to admit that parties who were divorced as between themselves were 
not divorced as against others.” Jbid. Yet this course has sometimes been followed. 
In re Ellis’ Estate, 55 Minn. 401 (1893). 

27 Andrews v. Andrews, 188 U. S. 14 (1903). The conclusion in the state court is 
sustained, but upon somewhat different reasoning. 

28 Pittsburg, etc. Railway Company v. Backus, 154 U. S. 421, 427 (1894). 
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reason why divorces may in some cases be validated by jurisdiction 
over both parties: the jurisdiction over the res is not enlarged, 
but its existence has been tried and determined. 

If the theory of the marital status, or the res involved in divorce 
jurisdiction which was adopted in the Haddock Case were developed 
to its full extent, a large part of the inconsistencies in the law 
upon the subject would disappear. The res is one and indivisible. 
Jurisdiction over it exists in one state only. It ordinarily rests in 
the state where the husband and wife both reside. If they live 
in different states, it is primé facie in the state of the husband’s 
domicil, since it is his right to fix the family home. But as the 
right is forfeited by his misconduct, it may be at the wife’s domicil. 
Thus the question of the misconduct of either spouse becomes 
jurisdictional. It may be subsequently tried out in the state which 
theretofore assumed jurisdiction to grant a divorce as well as in 
any other, and the divorce will be valid everywhere or void every- 
where, according as the jurisdictional facts are determined in a 
proceeding in any court having jurisdiction of both parties. 

Robert James Peaslee. 
MANCHESTER, N. H. 
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THE CONSTITUTIONAL RIGHT TO KEEP AND 
BEAR ARMS 


HE federal and most of the state constitutions contain a pro- 
vision guaranteeing to the people “the right to keep and bear 
arms.” Judge Cooley in his well-known and standard work on 
Constitutional Limitations, published in 1868, wrote of this pro- 
vision: “‘How far it may be in the power of the legislature to 
regulate the right we shall not undertake to say. Happily there 
neither has been nor, we may hope, is there likely to be much occa- 
sion for an examination of that question by the courts.” That hope 
is now fast disappearing. The greater deadliness of small firearms 
easily carried upon the person, the alarming frequency of homicides 
and felonious assaults with such arms, the evolution of a distinct 
class of criminals known as “gunmen” from their ready use of 
such weapons for criminal purposes, are now pressing home the 
question of the reason, scope, and limitation of the constitutional 
guaranty of a right to keep and bear arms,— of the extent of its 
restraint upon the legislative power and duty to prohibit acts 
t endangering the public peace or the safety of the individual. 
| The guaranty does not appear to have been of a common-law 
right, like that of trial by jury. On the contrary, it was as early 
as 1328 declared by the Statute of Northampton, 2 Edw. III, 
ch. 3, that no man should “go nor ride armed by night or by day 
in fairs, markets, nor in the presence of the justices or other 
ministers, nor in no part elsewhere upon pain,” etc. Such conduct 
was probably regarded as tending to terrify peaceful people and to 
provoke breaches of the peace. At any rate, it was indictable under 
the common law. Naturally the Statute of Northampton and the 
practice under it became the common law of the English colonies 
in America.! Further, a statute of 22 Car. II, ch. 25, § 3, provided 
that no person who had not lands of the yearly value of £100 
other than the son and heir of an esquire or other person of higher 
degree, should be allowed even to keep a gun. Whatever the pur- 
pose of this statute, whether to preserve game or the public peace, 








1 Bishop, StaTuToRY CrimEs, § 784. 
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yet read in connection with the earlier statute of Edward ITI, it 
shows that a right to keep and bear arms was not regarded as a 
fundamental right of every Englishman. 

On the other hand, from very early times landed proprietors 
were required to have in readiness, according to their degree and 
estate, specified arms and equipments and men-at-arms at their 
own expense for military service when required by the govern- 
ment. These landed proprietors, with their tenants and retainers 
thus armed, constituted the military forces, the milites, the militia 
of the kingdom. At the time of the restoration of the monarchy 
in the person of Charles II, no other armed force was recognized 
as lawful. 

That king, however, having seen during his exile in France the 
autocratic power of a king possessing a standing army independent 
of the people and under his sole control, began himself to form the 
nucleus of such an army by organizing a body of soldiers as guards 
of his court and person, and armed, equipped, and paid out of 
the royal revenues. His successor, James II, increased this nucleus 
into a regular army for general military service, greatly to the dis- 
satisfaction of his subjects, Whig and Tory alike. Finally, after 
the suppression of Monmouth’s rebellion, he caused many of his 
Protestant subjects of militia status to be deprived of their arms 
on the plea that it was necessary for the preservation of the peace 
and the security of the government. In the Declaration of Rights 
proclaimed by the Convention Parliament after the flight of 
James, these acts were recited as having been on his part an “en- 
deavor to subvert and extirpate the laws and liberties of this 
kingdom” and as “‘contrary to law.”’ In the subsequent statutory 
Bill of Rights based on that Declaration, it was enacted ‘‘That 
the raising or keeping a standing army within the kingdom in time 
of peace unless it be with the consent of parliament is against the 
law.” It was also enacted in the next clause “That the subjects 
which are Protestants may have arms for their defense suitable to 
their condition, and as allowed by law.” 

It is quite evident from the foregoing that in the seventeenth 
century in England the assertion of the right of Protestant sub- 
jects to have arms was to preserve “the laws and liberties of the 
Kingdom” and not at all to enable a subject to violate them. 

In the American colonies, with their small revenues and beset 




















THE CONSTITUTIONAL RIGHT TO KEEP AND BEAR ARMS 475 


as they were with savage and other enemies, it was deemed neces- 
sary that every man of military age and capacity should provide 
himself with arms and be ready to bear them in defense of himself 
and his neighbors and the colony at large. Accordingly every man 
of military age and capacity was enrolled for military service and 
was required by law to provide and keep at his own expense speci- 
fied arms and equipments for such service. The colonies had no 
other means of defense against foreign or domestic enemies, as 
they maintained no standing armies whatever. The only regular 
troops in the colonies were those sent out from England and under 
the direct command of royal instead of colonial officers. The 
presence of these troops in times of peace was very distasteful to 
the people of the colonies. One of the grievances recited in the 
Declaration of Independence was that the king had kept among the 
people of the colonies in times of peace standing armies without 
the consent of their legislatures. 

Through their long controversies with the king and Parliament 
as to their respective rights, the people of the colonies had become 
familiar with English political history and the various charters of 
English liberties, including the Bill of Rights of the time of William 
and Mary. In this last the clauses relating to standing armies and 
the right of the subjects to have arms for their defense were closely 
related. This right and a reliance on a citizen soldiery or militia 
were coupled together in their thought and experience, and we 
find that connection more or less clearly expressed in the American 
Bills of Rights. ; 

In the federal Bill of Rights the language is: “A well-regulated 
militia being necessary for the security of a free state, the right of 
the people to keep and bear arms shall not be infringed.” The fear 
that standing armies may be dangerous to “the laws and liberties” 
of the people is expressed in the constitutional provision that no 
appropriation of money for raising and supporting armies shall 
be for more than two years, and that there should be no quartering 
of soldiers on the people in time of peace. 

In the Massachusetts Bill of Rights the language is: “The people 
have a right to keep and bear arms for the common defense, and 
as in times of peace armies are dangerous to liberty, they ought 
not to be maintained without consent of the legislature.” In that 
of Connecticut: “Every citizen has a right to bear arms in defense 
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of himself and the state.” In that of Pennsylvania: ‘The right of 
the citizens to bear arms in defense of themselves and the state 
shall not be questioned.” In that of South Carolina: ‘The people 
have a right to keep and bear arms for the common defense.” 
In that of Virginia: “A well-regulated militia composed of the 
body of the people is the proper, natural, and safe defense of a 
free state.” In some of the states the language is condensed into 
“The right of the people to keep and bear arms shall not be 
infringed.” 

But, however concise the language of the provision, it should be 
construed in connection with the well-known objection to standing 
armies and the general belief in the need and sufficiency of a well- 
regulated militia for the defense of the people and the state. 
Thus construed it is a provision for preserving to the people the 
right and power of organized military defense of themselves and 
the state and of organized military resistance to unlawful acts of 
the government itself, as in the case of the American Revolution. 
To quote Bishop, Statutory Crimes, § 793: “In reason the keep- 
ing and bearing of arms has reference to war and possibly also to 
insurrections where the forms of war are so far as possible observed.” 
The phrase itself, ‘‘to bear arms,” indicates as much. The single 
individual or the unorganized crowd, in carrying weapons, is not 
spoken of or thought of as “bearing arms.” The use of the phrase 
suggests ideas of a military nature. 

From the foregoing premises I think there are deducible several 
propositions as to the power of the legislature to restrict and even 
forbid carrying weapons by individuals, however powerless it may 
be as to the simple possessing or keeping weapons. 

The constitutional guaranty of a right to bear arms does not in- 
clude weapons not usual or suitable for use in organized civilized 
warfare, such as dirks, bowie knives, sling shot, brass knuckles, 
etc., and the carrying of such weapons may be prohibited. Only 
persons of military capacity to bear arms in military organizations 
are within the spirit of the guaranty. Women, young boys, the 
blind, tramps, persons won compos mentis, or dissolute in habits, 
may be prohibited from carrying weapons. All persons may be 
forbidden to carry concealed weapons. Military arms may not 
be carried in all places even by persons competent to serve in the 
militia. They may be excluded from courts of justice, polling places, 
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school houses, churches, religious and political meetings, legislative 
halls and the like. So the carrying of even military arms in street 
parades and other public demonstrations may be forbidden.? In 
Presser v. Illinois, 116 U. S. 264, in speaking of a statute of Illi- 
nois, the court said: 


“We think it clear that the sections under consideration, which 
only forbid bodies of men to associate together as military organiza- 
tions or to drill or parade with arms in cities and towns unless 
authorized by law, do not infringe the right of the people to keep 
and bear arms.” 


Lastly, I submit that the right guaranteed is not so much to 
the individual for his private quarrels or feuds as to the people 
collectively for the common defense against the common enemy, 
foreign or domestic. The guaranty is to insure the safety of the 
people, their ‘laws and liberties,” against assaults from any source 
or quarter, but not to give individuals singly or in groups uncon- 
trollable means of aggression upon the rights of others. Granting 
that the individual may carry weapons when necessary for his 
personal defense or that of his family or property, it is submitted 
that he may be forbidden to carry dangerous weapons except in 
cases where he has reason to believe and does believe that it is 
necessary for such defense. In fine, I venture the opinion that, 
without violence to the constitutional guaranty of the right of the 
people to bear arms, the carrying of weapons by individuals may 
be regulated, restricted, and even prohibited accordingas conditions 
and circumstances may make it necessary for the protection of the 
people. 

Lucilius A. Emery. 





2 Commonwealth ». Murphy, 166 Mass. 171, 44 N. E. 138 (1896). 
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WAYS AND WATERS IN MASSACHUSETTS 


N ways are laid out, relocated, or repaired, problems 
frequently arise with respect to waters. The surface water 
which collects on the way must be taken care of. It may be 
necessary to cross a stream. A stream may rise even within the 
limits of the way. Surface water may flow on to the way from 
adjoining estates. The physical problems with respect to these 
waters are for the engineer. But they raise legal problems as to 
the relative rights of the public and of abutters. The purpose 
of this article is to consider the rules of law which govern their 
solution. 

Ways are of different sorts, such as highways, town ways, and 
private ways. But for the purposes of this article the distinction 
between these kinds of ways need not be considered. In this article 
the highway will be treated as the typical way unless something 
different is expressly stated. The problem, then, is as to the legal 
rules which govern the relation between highways and waters. 

In Massachusetts the fee of the highway is generally in the 
abutter.! But the fee is subject to the easement of passage incident 
to the highway. Moreover, the highway easement is of far-reach- 
ing character. It is not confined to a simple right on the part 
of the public to pass and repass on foot or in vehicles. The public 
as an incident of the easement may place structures in the way. 
Thus, poles,” pipes,* and wires? impose no additional servitude. 
Sewers may be built beneath the highway without “taking” any 
additional property.* Even a subway gives the owner of the fee 
no right to complain.’ Horse® and trolley” roads are likewise 





1 Toston v. Richardson, 13 Allen 146 (1866). 

2 Pierce v. Drew, 136 Mass. 75 (1883); Cheney v. Barker, 198 Mass. 356, 84 N. E. 
492 (1908). 

8 Bishop v. North Adams Fire District, 167 Mass. 364, 45 N. E. 925 (1897). 

4 Lincoln ». Commonwealth, 164 Mass. 1, 41 N. E. 112 (1895); Lawrence 2. 
Nahant, 136 Mass. 477 (1884). 

5 Sears v. Crocker, 184 Mass. 586, 69 N. E. 327 (1904). 

® Attorney-General v. Metropolitan R. R. Co.,-125 Mass. 515 (1878); White v. 
Blanchard Bros. Granite Co., 178 Mass. 363, 59 N. E. 1025 (1901). 

7 Howe v. West End Street Ry. Co., 167 Mass. 46, 44 N. E. 386 (1896); Eustis 
v. Milton Street Ry. Co., 183 Mass. 586, 67 N. E. 663 (1903). 
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within the easement. But the right to maintain these incidentals 
of the highway easement continues only so long as the highway 
itself exists, and ceases if it be discontinued.* The constant un- 
folding of the highway easement so as to permit new uses by the 
public has left little save a name to the ownership of the fee by the 
abutter. So long as the highway exists as such the public has a 
power to act, which is substantially equal to the right of the public 
in those communities which own the fee of their streets.° 

The right of the public is confined to the limits of the highway 
location. Thus where the city, in bringing a street to the estab- 
lished grade, caused the embankment which supported the street 
to encroach upon the plaintiff’s land, the plaintiff may maintain 
an action of tort therefor and is not liable in tort for digging away 
the embankment up to his line.’® Again, an abutter may destroy 
a gutter which has been built upon his land, even though the water 
flowing therein is turned back and injures the highway.“ In 
neither case was the plaintiff’s land “taken” for this purpose. 
Consequently the act of the public authorities was an unwarrant- 
able encroachment upon land beyond the limits of the highway. 

Changes in the highway surface made under public authority 
within the limits of the highway stand upon a different footing. 
At common law such changes gave no right of action, if they were 
made with reasonable care. Thus tort will not lie for damage to 
an abutter, caused by repairs made in a proper manner in the 
highway.” Indeed the public authorities may change the grade of 
the highway without incurring common-law liability to abutters, 
provided the change is made in a reasonable manner. On the 
other hand, if the work be done negligently or improperly, tort will 
lie.* It has been held, however, that if repairs otherwise proper 





8 New England Tel., etc. Co. v. Boston Terminal Co., 182 Mass. 397, 65 N. E. 
835 (1903); Boston Electric Light Co. v. Boston Terminal Co., 184 Mass. 566, 69 
N. E. 346 (1904). 

9 See Commonwealth v. Morrison, 197 Mass. 199, 203, 83 N. E. 415, 416 (1908). 

10 Mayo ». Springfield, 136 Mass. 10 (1883). 

1 Franklin v. Fisk, 13 Allen 211 (1866). 

12 Elder v. Bemis, 2 Metc. 599 (1841); Benjamin v. Wheeler, 15 Gray 486 (1860); 
Benjamin v. Wheeler, 8 Gray 409 (1857). 

18 Callender v. Marsh, 1 Pick. 418 (1823); Purinton ». Somerset, 174 Mass. 556, 
55 N. E. 461 (1899); Underwood v. Worcester, 177 Mass. 173, 58 N. E. 589 (1900). 

“4 Perry v. Worcester, 6 Gray 544 (1856); Stanchfield ». Newton, 142 Mass. 110, 
7 N. E. 703 (1886); Brewer v. Boston, etc., R. R. Co., 113 Mass. 52 (1873). 
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in themselves be made in a proper manner, but with malicious 
motive, no action lies at common law.” At common law, then, the 
public authorities have a very wide discretion with respect to 
changes of surface within the highway location. Statutes, as will 
be later shown, have given damages with respect to some matters 
for which there was no liability at common law. But the right of 
the public authorities at common law has far-reaching effects upon 
the relation of the highway to waters of various kinds. 

For the purposes of this article waters may be divided into two 
main groups,— watercourses and surface waters. A watercourse 
flows with some regularity between banks more or less defined.”® 
Thus, in Ashley v. Wolcott,” Bigelow, J., said (p. 195): 


“There is a broad distinction between a regular flowing stream and 
occasional and temporary outbursts of water, which in times of freshets 
fill up low and marshy places, and run over and inundate adjoining 
lands. To maintain a right to a watercourse or brook, it must be made 
to appear that the water usually flows in a certain direction and by a 
regular channel with banks or sides. It need not be shown to flow con- 


tinually; it may even be dry at times, but it must have a well-defined 
and substantial existence.” 


Yet some latitude is allowed with respect to definiteness of banks. 
Thus, where water flowed between banks with some regularity, 
then spread with no definite banks for about twelve rods, and then 
flowed between definite banks again, it was held that it was still 
a watercourse even at the point where the banks were indefinite.'® 
A watercourse, then, is determined by two factors, — definiteness 
of banks and regularity of flow. Both must be present to a sub- 
stantial extent. But it seems that some lack in either factor may 
be compensated by an additional amount of the other factor. 
Surface water is water which has not yet become a watercourse. 





16 Benjamin v. Wheeler, 8 Gray 409 (1857); Benjamin v. Wheeler, 15 Gray 486 
(1860). 

16 Luther v. Winnisimmet Co., 9 Cush. 171 (1851); Ashley v. Wolcott, 11 Cush. 
192 (1853); Dickinson ». Worcester, 7 Allen 19 (1863); Stanchfield ». Newton, 142 
Mass. 110, 7 N. E. 703 (1886); Macomber ». Godfrey, 108 Mass. 219 (1871). See 


also Stimson v. Brookline, 197 Mass. 568, 83 N. E. 893 (1908) (ancient ditch treated as 
watercourse). 


17 yr Cush. 192 (1853). 
18 Macomber v. Godfrey, 108 Mass. 219 (1871). 
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Want of definiteness is the earmark of surface water. At times it 
may be considerable in extent.’® It may even tend to flow in a 
definite direction.” But it is irregular in flow and has no definite, 
natural channel. It may become a watercourse, however, at some 
definite point. Thus, in Nealley v. Bradford,” the master found 
that what was mere surface water beyond the limits of the highway 
became a natural watercourse within the limits of the highway. 
In a word, it is want of regularity and definiteness which dis- 
tinguishes flow of surface water from a watercourse. 

A natural watercourse has been described as a natural easement 
appurtenant to the soil. Each riparian proprietor has a right that 
it flow to him substantially as it was wont to flow. The proprietor 
above may not divert it from the proprietor below; the proprietor 
below may not back it up upon the proprietor above. It is true 
that each riparian proprietor is entitled to use the water to some 
extent upon his tract. But for the purposes of this article, the pre- 
cise nature and extent of this right to use need not be considered. 
Here it is sufficient to say that each riparian proprietor is entitled 
to the stream ut currere solebat.” 

The right of the riparian proprietor to the stream as it was 
wont to flow does not yield to the highway easement. The public 
authorities have no inherent right to stop natural watercourses. to 
the damage of riparian owners. Of course the rights of riparian 
owners are subject to the exercise of eminent domain,” just as 
other property rights are subject thereto. But even when a way is 
laid out across a natural watercourse, by an authority possessing 
the power of eminent domain, the rights of riparian owners must 
be considered. Thus, where a corporation was authorized to lay 
out a road over a natural watercourse, it was intimated that pro- 





19 Dickinson v. Worcester, 7 Allen 19 (1863); Cassidy v. Old Colony R. R. Co., 
141 Mass. 174, 5 N. E. 142 (1886). 

20 Parks v. Newburyport, 1o Gray 28 (1857); Dickinson v. Worcester, 7 Allen 
19 (1863); Gannon v. Hargadon, 10 Allen 106 (1865); Cassidy v. Old Colony R. R. 
Co., 141 Mass. 174, 5 N. E. 142 (1886); Middlesex Co. ». McCue, 149 Mass. 103, 
21 N. E. 230 (1889); Collins v. Waltham, 151 Mass. 196, 24 N. E. 327 (1890). 

21 145 Mass. 561, 14 N. E. 652 (1888). 

% Merrifield v. Lombard, 13 Allen 16 (1866). 

% Boston Belting .Co. v. Boston, 152 Mass. 307, 25 N. E. 613 (1890); Boston 
Belting Co. v. Boston, 183 Mass. 254, 67 N. E. 428 (1903); Rowe v: Granite Bridge 
Corp., 21 Pick. 344 (1838); Moulton v. Newburyport Water Co., 137 Mass. 163 
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vision must be made for the watercourse or else damages paid.™ 
And it has been held that a town is liable for permitting a third 
party to close the openings in a highway bridge built over a tidal 
stream, whereby the water was set back upon plaintiff’s land. 

But while the bridge must be adequate to provide for conditions 
naturally to be anticipated, the city is not liable in tort because 
the bridge was insufficient for an extraordinary freshet.% Yet, 
where the bridge was negligently built in a manner insufficient to 
take care of the stream under ordinary conditions, tort will lie, 
even though the bridge was built under proper authority, since 
such authority must be reasonably and skillfully exercised.?’ 
On the other hand, the city is not liable because a bridge originally 
sufficient becomes insufficient to take care of the natural flow of 
the stream because of the unauthorized acts of third parties.” 
In bridging natural watercourses, then, the authorities are liable 
in tort if the bridge be insufficient for conditions naturally to be 
anticipated, but are not liable for damage due to extraordinary 
freshets or to the unauthorized acts of third parties. 

Culverts are subject to very similar rules. The culvert need only 
be adequate for the flow of the stream in its natural state.*° Thus, 
a city is not liable because a culvert, originally sufficient, becomes 
insufficient by reason of subsequent alterations in the stream 
made by the county commissioners. On the other hand, the 
city must construct and maintain a culvert sufficient for the na- 
tural flow of the stream." Thus, tort will lie for failure by the city 
to use reasonable care to keep the culvert clear, even though the 
plaintiff owns the land on both sides of the street and the fee of the 
street." The rule is thus declared by Bigelow, J., in Parker v. 


Lowell (p. 357):* 


* Rowe v. Granite Bridge Corp., 21 Pick. 344 (1838). 

% Lawrence v. Fairhaven, 5 Gray 110 (1855). See also Stimson v. Brookline, 
197 Mass. 568, 83 N. E. 893 (1908). 

% Sprague v. Worcester, 13 Gray 193 (1859). 

27 Perry v. Worcester, 6 Gray 544 (1856). 

28 Wheeler v. Worcester, 10 Allen 591 (1865). 

8° Cochrane v. Malden, 152 Mass. 365, 25 N. E. 620 (1890). See also R. L., c. 48, 
§ 57, and Strat. 1906, c. 463, § ror. 

31 Parker v. Lowell, 11 Gray 353 (1858); Stanchfield ». Newton, 142 Mass. 110, 
7 N. E. 703 (1886). 

® Parker v. Lowell, 11 Gray 353 (1858). 

% rz Gray 353. The language is evidently borrowed from Chief Justice Shaw in 














WAYS AND WATERS IN MASSACHUSETTS 483 


“Tt is now the well settled rule of law in this commonwealth that 
in all cases where a highway, turnpike, bridge, town way or other way 
is laid across a natural stream of water, it is the duty of those who use 
such franchise or privilege to make provision by open bridges, culverts 
or other means for the free current of the water, so that it shall not be 
obstructed and pent up to flow back on lands belonging to the riparian 
proprietors. And it is their duty not only to make such bridge, culvert 
or passage for water, but to keep it in such condition that it shall not 
obstruct the stream.” 


Yet natural watercourses and riparian rights may be made to 
yield to the public interest. Thus, equity will not enjoin a bridge 
corporation which possesses the right of eminent domain from 
diverting a natural watercourse into an artificial canal if such a 
change be reasonably necessary.“ The riparian owner is left to 
his remedy in damages under the statute for any acts lawfully done 
in the exercise of the powers conferred.” But where the damage 
is inflicted unnecessarily * or negligently *” in the exercise of such 
powers, tort will lie. It has, however, been held that, where the 
acts were beyond the scope of the powers conferred and not merely 
an improper exercise of those powers, no action lay against the 
town,** apparently upon the theory that the acts were the acts 
of the officers, individually, rather than of the public authority. 
Authority may be given, therefore, to alter natural watercourses 





Lawrence v. Fairhaven, 5 Gray 110, 116, (1855). The same rule has been applied to 
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Gray 301 (1855). 
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% Rowe v. Granite Bridge Corp., 21 Pick. 344 (1838) (semble); Hull ». Westiield, 
133 Mass. 433 (1882); Boston Belting Co. v. Boston, 149 Mass. 44, 20 N. E. 320 
(1889); 152 Mass. 307, 25 N. E. 613 (1890); 183 Mass. 254, 67 N. E. 428 (1903); 
Holleran v. Boston, 176 Mass. 75, 57 N. E. 220 (1900). 

% Curtis v. Eastern R. R. Co., 14 Allen 55 (1867), 98 Mass. 428 (1868). 

37 Boston Belting Co. v. Boston, 149 Mass. 44, 20 N. E. 320 (1889); 183 Mass. 
254, 67 N. E. 428 (1903); Lawrence v. Fairhaven, 5 Gray 110 (1855); Perry ». Worces- 
ter, 6 Gray 544 (1856); Morse v. Worcester, 139 Mass. 389, 2 N. E. 694 (1885). 
See also Estabrooks v. Peterborough, etc. R. R. Co., 12 Cush. 224 (1853); Mellen 
v. Western R. R. Corp., 4 Gray 301 (1855). But if the damage be caused in the exer- 
cise of the police power by a city acting in a governmental capacity, no action lies. 
Harrington v. Worcester, 186 Mass. 594, 72 N. E. 326 (1904). 
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for public purposes *® with liability for damages under the statute 
for acts lawfully done in the exercise of such authority and a further 
liability in tort for damage unnecessarily or negligently caused by 
misuse of such powers. 

An upper riparian proprietor has no right to pellute the waters 
of a natural watercourse so as to render them unfit for lawful 
riparian uses by a lower riparian proprietor.“ But in Jackman 
v. Arlington Mills * it was held that he may collect water into 
a channel and discharge it into a natural watercouse if he does 
not unduly increase the stream or pollute it. Yet, if he thereby 
creates a nuisance as to the lower proprietor, tort for nuisance 
will lie.“ The lower proprietor may also maintain a bill in equity 
to prevent invasion of his riparian right,” though equity may 
decline to interfere if no material damage is done and no prescrip- 
tive right can be gained.* A private riparian owner, then, is not 
permitted to pollute a natural watercourse to any material extent. 

The rights of the public are harder to determine because they 
are complicated by questions of procedure. The legislature may 
authorize the taking of or injury to riparian rights with corre- 
sponding rights of compensation under the statute.“ In such a 
case the acts authorized by the statute cease to be wrongful, 
and neither a bill in equity® nor action of tort“ will lie therefor 





89 Beals v. Brookline, 174 Mass. 1, 54 N. E. 339 (1899), and n. 23. 
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so long as damage is not negligently caused thereby. Moreover, 
this is true even though the acts, if unauthorized by statute, 
would be tortious.” The statute in effect takes away the remedy 
at common law by action of tort and substitutes therefor the 
statutory remedy. But this renders the statutory remedy ex- 
clusive. Consequently the failure of the plaintiff to maintain his 
action of tort is no indication at all that a common-law right has 
not been invaded. Such an action may fail either because the in- 
jury to the plaintiff is damnum absque injuria or because he has 
mistaken his remedy. 

On the other hand, recovery by petition under the statute does 
not necessarily indicate invasion of a common-law right. The 
statute may give recovery for injury even where no common-law 
right is invaded. Thus, the building of a subway in the highway 
is not an invasion of the common-law right of the abutter.” Yet 
the subway statute has been held to give damages for an act which 
would impose no liability at common law. A similar liberal 
construction has been placed upon the grade-crossing act,*! upon 
the highway statute,” and upon the act which provided for improv- 
ing Stony Brook,* to cite merely two or three examples. Of 
course the question must depend on the construction of the par- 
ticular statute involved. But there is a tendency on the part of 
the court to construe such statutes as in pari materia one with 
the other, upon the ground that they are part of a general scheme 
of legislation.** Hence success under the statute does not indicate 
the existence of a common-law right any more than failure in tort 
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254, 67 N. E. 428 (1903). 

& Hyde v. Fall River, 189 Mass. 439, 75 N. E. 953 (1905); Fifty Associates ». 
Boston, 201 Mass. 585, 88 N. E. 427 (1909). 











486 HARVARD LAW REVIEW 


indicates the absence of a common-law right. All that can be said 
is that in a given case a particular method of procedure has suc- 
ceeded or failed. 

It now remains to consider the cases somewhat in detail. It has 
been held that tort would not lie for obstructing a watercourse 
by deposits from drains which carried off the wash from the streets 
where the amount of water cast into the stream was not greater 
than the natural surface drainage would have been.® The court, 
however, intimated that, in so far as the damage was caused by 
wash from the streets, the remedy was under the statute.» 
Again, it was held that tort would not lie for opening a surface-. 
water drain within the limits of the highway into a culvert at a 
point where the culvert crossed the highway, and thereby causing 
the culvert to overflow, the remedy, if any, being under the stat- 
ute. But if large quantities of water are collected from various 
streets and turned into a natural watercourse, so that it overflows 
and deposits filth on the land of a lower riparian owner in such 
quantities as to create a nuisance as to him, it is said that tort 
will lie.” 

But where a lower riparian owner was inconvenienced by pollu- 
tion of a stream due to entering a city drain therein, it was held 
that there could be no recovery in tort unless the drain was im- 
properly constructed or maintained.*® It has also been held 
that equity will not enjoin a city, at the instance of a riparian 
proprietor, from turning a reasonable amount of surface drainage 
into a watercourse, even though some pollution was caused thereby, 
the plaintiff being left to his remedy under the statute.” The 
cases above considered, it should be noted, dealt only with the dis- 
posal of surface water. Here it seems to be a question of degree. 
A moderate discharge,® or even one which causes some overflow, 
will not support either an action at law®™ or a bill in equity; *° 





55 Wheeler v. Worcester, 10 Allen 591 (1865). 
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but an immoderate discharge, gathered from a considerable area 
and sufficient to cause a nuisance,™ will support an action of tort. 

A distinction is made, however, between drainage of surface 
water and sewers. Thus, tort will lie for ending a common sewer 
in the tail race of the plaintiff’s mill, even though the sewer enter 
the tail race where it passed under the highway in a culvert.® 
It is true that, where a statute™ authorizes the use of a brook as a 
sewer and gives damages, equity will not restrain the acts author- 
ized by the statute® unless they are being performed in a negli- 
gent manner,® but will leave the parties to the statutory remedy. 
On the other hand, tort will lie where a city builds a sewer across 
the plaintiff’s land and ends it in the plaintiff’s canal, even though 
the canal was built upon the site of a natural watercourse.*” And 
where the city casts sewage into a watercourse ® or canal ® in 
such quantities as to create a nuisance as to the plaintiff, relief 
may be had both at law ” and in equity.” Logically, perhaps, it 
is difficult to distinguish between sewers and surface drainage. 
Yet there is a marked difference in degree. Sewage easily creates 
a nuisance, while surface water is less apt to do so. Moreover, 
relief has been given where the quantity and quality of the surface 
water created a nuisance. Undoubtedly the difference in degree 
explains the difference in the rule of law. 

Artificial streams are entitled to less protection than natural 
watercourses because of their different origin. In the first place 
it is wrongful to collect water into an artificial stream or channel 
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and cast it upon adjoining property.” Indeed the wrong does not 
depend upon the size of the stream. Thus, it has been held that 
it is improper to cast water artificially upon a neighbor’s land, 
either in a stream or drop by drop.” Hence an easement to 
cast water in this manner may be acquired by prescription,” even 
though no easement is acquired by the flow of mere surface water, 
however long continued.” Indeed, to collect water into a stream 
and turn it upon the highway has been held to be a public nuisance,” 
for which, it is said, no easement can be acquired.” An artificial 
stream, then, is almost the antithesis of a natural watercourse. 
A riparian owner has a right to the flow of a natural watercourse 
in its natural state, unless that right is limited by grant or pre- 
scription, while the right to maintain an artificial stream must 
be acquired by grant or prescription. 

The difference between natural watercourses and artificial streams 
produces a marked difference in rights. Bridges or culverts over 
natural watercourses must be maintained by the public authorities,” 
while, if an artificial watercourse be lawfully carried under the 
highway, the liability to repair the bridge is on the party who 
maintains the watercourse.”” And where a culvert is placed in 
the highway to protect it from an artificial mill pond, the public 
authorities may close the culvert at their pleasure, if no prescrip- 
tive right thereto has been gained.®® Again, the public authorities 
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are not bound to clear a culvert under a highway which carries . 
surface water and under drainage from plaintiff's meadow.™ 
Artificial streams, then, may be actually wrongful, and where 
lawful must be cared for by those who maintain them. 

Surface waters have already been distinguished from natural 
watercourses.* The difference is really one of degree. Surface 
water lacks regularity of flow or definiteness of channel, though 
it may tend to flow in a certain definite direction and be consid- 
erable in amount. Any change of surface generally affects the flow 
of surface water. Raising the grade may exclude surface water 
which would otherwise flow on to the premises. Alterations of 
surface may change the direction in which surface water tends to 
flow from the place in question. But changes of grade or sur- 
face are incidental to control of the surface.. If an owner could 
not make improvements without liability for changes in the be- 
havior of surface water, he would be deprived of effective use of 
his property. The natural rights of the landowner and the differ- 
ence in degree between surface water and natural watercourses 
have led to radical differences in the rules of law applicable to each 
class. The attitude of law and landowner alike is well illustrated 


by the following quotation from Beals v. Brookline (p. 20): ® 


“In the language of the older books surface water is regarded very 
largely by the law ‘as a common enemy which every proprietor may 
fight or get rid of as best he may.’ .. .” 


A private owner has large powers and small liabilities with 
respect to surface water. Thus, no action lies for failure to pre- 
vent surface water from flowing on to the land of an adjoining pro- 
prietor.* But the adjoining proprietor may prevent such flow, 
even though the water gathers in injurious quantities on the land 
of the other owner.® He may prevent surface drainage from a 
highway, even though the highway is thereby injured. Indeed 
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no prescriptive right to mere surface drainage can be gained.®*? 
Again, a landowner may change the surface of his land so that 
surface water which has flowed thereon is turned off on to the land 
of another.** Nor is he liable because ordinary cultivation of his 
land causes unusual quantities of soil to wash down into a neigh- 
boring mill pond.®® So long as surface water retains its indefinite 
character, any landowner may exclude it from his premises or 
turn it on to the premises of another without liability. 

But a landowner may not gather surface water into an artificial 
channel and cast it upon the premises of another.®* Thus, it is 
wrong to cast water from a roof against the wall of a neighboring 
building.“ And tort will lie where a railroad unnecessarily con- 
ducts water in an artificial channel and casts it upon neighboring 
land, even though the water is first made to percolate through the 
railroad embankment.” Indeed, to gather water into a stream 
and cast it upon the highway amounts to a public nuisance,® for 
which no prescriptive right can be gained,™ although one owner may 
acquire a right by prescription to cast water in a stream on the 
premises of another.® The rule is really the converse of the rule 
with respect to natural watercourses. A landowner has no in- 
herent right to prevent the ordinary flow of a natural stream to 
or from his property. _ Neither may he create an artificial stream 
and turn it upon the land of another. 

The common-law right of the public authorities with respect to 
surface water in the highway is at least as great as that of the 
individual owner with respect to surface water on his premises. 
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Thus, the public authorities may prevent surface water from 
flowing from the premises of an abutter on to the highway.” 
They may also turn surface water on to the premises of an abutter 
without liability in tort.” Even if the water be gathered into 
gutters or channels, there is no tort liability, if these overflow 
upon the premises of an abutter,®* so long as the water is not cast 
thereon in a definite channel. Indeed, it has been held that tort 
will not lie where surface water is drained into a cesspool within 
the limits of the highway and thence percolates or overflows into 
the cellar of an abutter.*® It is not quite clear, however, whether 
these cases rest upon the ground that no common-law right of the 
abutter is infringed or upon the ground that there is a remedy 
by statute. The statute makes liberal provision for damages 
due to laying out } and repairing 1 ways, and there is a special 
enactment with regard to the wash from ways.’* Several of the 
cases which deny a remedy in tort intimate that there may be a 
remedy under the statute.™ It may be that these cases go no 
farther than to hold that the plaintiff has mistaken his remedy. 
But even in that aspect they do not affirmatively indicate that the 
common-law right of the public with respect to surface water in 


the streets is any less than that of the abutter, while there are 
intimations that no common-law right of the abutter is in- 
fringed.1® 

On the other hand, the public authorities may not gather the 
surface water on the highway into a channel and turn the channel 
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upon the abutter.’ It is true that in Flagg v. Worcester ™ it 
was held that there was no liability in tort for digging a gutter in 
the highway and opening it within the limits of the highway into 
a culvert constructed for the private drainage of the abutters. 
But in that case the channel which led to the plaintiff’s premises 
was not constructed by the public authorities. Moreover, the court 
intimates that, if the acts in question were done in repairing the 
highway, the remedy was under the statute. Perhaps the fact that 
the culvert ran under the highway made the case resemble the 
decisions which hold that a certain amount of surface water may 
be cast in a stream into a watercourse. Moreover, in Daley 
v. Watertown it was held that tort would lie where the town, 
by license from one Coolidge, gathered surface water into a 
definite channel and conducted it into a pond which overflowed 
to the damage of the plaintiff. The latter case seems conclusive 
against any common-law right of the authorities to turn water in 
a stream upon the land of an abutter. 

But the authorities may gather surface water into a definite 
channel and conduct that channel within the limits of the high- 
way without incurring tort liability to the abutter. Where the 
public authorities dug a watercourse within the limits of the high- 
way, an abutter who was thereby incommoded could not main- 
tain an action of tort."° And where highway surveyors, acting 
within the scope of their authority, dug a watercourse in the high- 
way, evidence that they acted from malicious motives was held to 
be immaterial." Again, where a natural watercourse rises within 
the limits of the highway and lower riparian owners consent to 
its diversion, the stream may be carried in front of plaintiff’s prop- 
erty in an open ditch."* In all these cases the remedy of the 
plaintiff, if any, is under the statute,"* which makes special pro- 
vision for dealing with the wash in ways." 

16 Franklin v. Fisk, 13 Allen 211 (1866); Daley v. Watertown, 192 Mass. 116, 78 
N. E. 143 (1906). See also Collins ». Waltham, 151 Mass. 196, 24 N. E. 327 (1890); 
Westcott v. Boston, 186 Mass. 540, 72 N. E. 89 (1905); Smith v. Gloucester, 201 
Mass. 329, 87 N. E. 626 (1909). 

107 13 Gray 6o1 (1859). 108 See ante, n. 55-62. Cf. n. 63-71. 

109 192 Mass. 116, 78 N. E. 143 (1906). ™° Elder v. Bemis, 2 Metc. 599 (1841). 

ul Benjamin v. Wheeler, 8 Gray 409 (1857); 15 Gray 486 (1860). 

12 Nealley v. Bradford, 145 Mass. 561, 14 N. E. 652 (1888). 


3 R.S., c. 25, §5; G.S., c. 44, § 10; P.S., c. 52, §12; R.L., c. 51, § 12. 
ud Ante, Nn. I1O-112. 





Caste 


sp ppeebliaiohiz one 















































WAYS AND WATERS IN MASSACHUSETTS 493 


It has been already shown that tort will not lie where the public 
authorities turn surface water from a highway upon an abutter 
unless the water be gathered in an artificial channel. But the 
highway statute makes liberal provision for those injured by public 
work in respect of highways."* Injury due to surface water has 
been held a proper element of such damage. Thus, in Walker 
v. Old Colony R. R. Co.,"* it was held that injury due to surface 
water might be recovered under the railroad statute."’ And 
where a statute gave damages to “any person injured in his 
property,” “* by reason of the removal of obstructions in Stony 
Brook, it was held that injury caused by the removal of culverts 
might be recovered, even though no common-law right of the pe- 
titioner had been infringed.“® ‘These cases indicate the liberal 
spirit in which such acts are construed.’”° 

The precise case has arisen under that section of the statute 
which gives damages for injury resulting from repairs ™ in ways. 
In Woodbury v. Beverly ™ a petition was brought for damages under 
P. S., c. 52, § 15, and evidence was offered that by reason of the 
repairs the wash from the streets was cast upon petitioner’s prop- 
erty and that surface water was prevented from escaping there- 
from, and the court, over respondent’s objection, permitted the 
case to go to the jury upon these points. In holding this ruling 
was proper, Morton, J., said (p. 248): 

“Tf the repair causes surface water to flow or remain upon premises 
where it did not flow or remain before, and such premises are thereby 
rendered damp, wet, unhealthy and less valuable than before, the land- 
owner certainly ‘sustains damage in his property’ by reason of the repair. 
It is none the less a damage because resulting from surface water which 
the action of the town in the repair of its way has caused to flow or 
remain on the premises of the landowner.” 


In view of this case it is probable that a similar liberal construction 
will be given to the section 1 which gives damages for laying out 





18 See NicHois, LAND DAMAGES, chs. iii, iv. See also ante, n. 50-54. 

16 103 Mass. 10 (1869). u7 G, S., c. 63, §§ 21, 22. 

us Cf. R. L., c. 48, §§ 13, 68, and R. L., c. 51, § 15. 

119 Boston Belting Co. v. Boston, 152 Mass. 307, 25 N. E. 613 (1890); 183 Mass. 
254, 67 N: E. 428 (1903). 

120 See ante, n. 50-54, I15. 1 P. S., c. 52, § 15, now R. L., c. 51, § 15. 

12 153 Mass. 245, 26 N. E. 851 (1891). 

3 R. L., c. 48, §§ 13-15. As to town ways, R. L., c. 48, § 68. 
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of ways which is manifestly in part materia, with the section here 
construed.! 

One further question must be considered, though the authorities 
in regard to it are rather hazy. We have seen that the public 
authorities must make provision for natural water courses, and 
have no inherent right to gather water into a stream and cast it 
- upon the abutter. Also the public authorities are confined within 
the limits of the highway location.” How far may the public 
authorities upon payment of compensation “take” a right to 
interfere with natural streams or to collect water into a stream 
and cast it upon the abutter as an incident to laying out or 
relocating the highway? The cases intimate that under present 
statutes the power of the public authorities is exhausted when the 
highway is located, and that there is no power to take additional 
easements in land beyond the limits of the location for the benefit 
of the highway. None of the cases last cited deals with the 
disposition of waters by the public authorities. On the other 
hand the legislature may confer power to deal with natural 
streams,’ and it would seem might authorize the creation and 
disposition of artificial streams. It has likewise been intimated 
that a railroad corporation might in case of necessity and upon 
payment of compensation have incidental power to discharge 
water in a stream upon land not taken. Conceivably this 
principle might be extended to the public authorities who are 
charged with the duty of laying out ways, though this seems 
very doubtful. ‘In the absence of express decision the solution 
of the problem seems to lie in legislative enactment. 

The cases then point to the following conclusions: 

1. When a highway is laid out across a natural watercourse, a 
bridge or culvert sufficient to accommodate the natural flow of 
the stream must be provided and maintained by the public; but 





14 See also n. 50-54, 116, 119. 

125 Preston v. Newton, 213 Mass. 483, 100 N. E. 641 (1913). See also n. ro and 11. 

1% Preston v. Newton, 213 Mass. 483, 100 N. E. 641 (1913); Doon »v. Natick, 
171 Mass. 228, 50 N. E. 616 (1898); Simonds v. Walker, 100 Mass. 112 (1868). 

127 See n. 23, 30, 44, 64-66. 

28 Curtis ». Eastern R. R. Co., 9 Allen 55 (1867); Babcock ». Western R. R. Corp., 


9 Metc. 553 (1845). 
129 See n. 126, 106. 
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provision need not be made at that time for extraordinary freshets 
or for subsequent changes under public authority. 

2. When a natural watercourse crosses the highway, surface 
water may be gathered into a stream and cast therein without 
liability in tort for increasing the flow of the stream or for pollu- 
tion, unless the increase or pollution is so great as to constitute a 
nuisance; but the cases intimate that there may be a remedy in 
damages under the statute. 

3. Tort does not lie for turning surface water from the highway 
upon an abutter unless the water be turned upon him in a definite 
channel, nor will tort lie for overflow or percolation of surface 
water from gutters or cesspools; but it has been held that there is 
a remedy under the statute when such injury is caused by repairs 
in the highway, and it seems probable that a similar construction 
will be given to other damage sections of the highway statute. 

4. Where a statute authorizes certain acts, equity will not re- 
strain them nor will tort lie for them; instead, recovery must be 
sought in the manner prescribed by the statute, although there 
may be a remedy in tort if the powers conferred be exercised negli- 
gently or improperly. In theory this distinction may be clear, but 
in practice the precise line of demarcation is very difficult to 
determine. As a practical matter, the safe procedure is to bring 
both a petition for damages under the statute and an action 
of tort and then try both cases together. This was done in 
Boston Belting Co. v. Boston, supra, 119. 

Edwin H. Abbot, Jr 


Boston, Mass. 
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FREEDOM OF CONTRACT UNDER THE CONSTITUTION. — Four recent 
cases suggest under a variety of aspects the single problem, how far may 
the legislature regulate the terms of contracts without infringing the 
constitutional guarantees of liberty and property, which have been con- 
strued to include liberty of contract.1 A well-defined line divides the 
cases in which such legislation is upheld into two classes, according to 
the grounds upon which the regulation is justified: first, statutes up- 
held because they subserve certain public interests; secondly, statutes 
upheld as an exercise of special and peculiar powers vested in the legis- 
lature. As will be seen, these two justifications, while logically distinct, 
are sometimes both present in the same case. 

Complete freedom of contract is inconsistent with the necessity in a 
highly organized community for legislation to safeguard the public 
health, morals, safety, and general welfare. The limitations which are 
from time to time imposed as legislatures feel this necessity are usually 
upheld by the courts as an exercise of the police power.? Fortunately the 
bounds of this vague residuum of sovereignty have never been precisely 
defined. It has been the automatic governor in our constitutional ma- 
chinery, and with some conspicuous exceptions? it has kept pace with the 





; 1 See an article entitled “Liberty of Contract,” by Prof. Roscoe Pound, 18 YALE 
. J. 485. 

2 Noble State Bank v. Haskell, 219 U. S. 104; see Hudson Water Co. v. McCarter, 
209 U. S. 349, 355. 


hner v. New York, 198 U. S. 45; State v. Julow, 129 Mo. 163; Adair ». United 
States, 208 U. S. 161. 
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necessities of our increasingly complex civilization. The more enlight- 
ened tribunals have usually refused to take the extreme measure of con- 
demning a law, unless it was palpably arbitrary and had no reasonable 
connection with the general welfare.‘ 

A striking illustration of this commendable attitude, especially note- 
worthy as proceeding from the New York Court of Appeals, is to be 
found in one of the recent cases referred to. A statute was upheld which 
required every factory and mercantile establishment to give its em- 
ployees twenty-four consecutive hours of rest in every seven days.° 
People v. Klinck Packing Co.,52N.Y.L. J. 1925 (Ct. App.). The statute 
has a manifest resemblance to Sunday laws, which are almost universally 
upheld,® but there is an important difference. Whereas Sunday laws 
subserve the public interest in two respects, by securing a peaceful and 
quiet day for public worship, and providing a day of rest and recuper- 
ation for the toiler, this enactment has only the latter ground to stand 
on. Its provisions impose additional restrictions only on those who are 
not already bound to obey the Sunday law. No previous case has been 
found, which even to this limited extent upholds a restriction of working 
hours for men equally with women and children, solely as a humanita- 
rian measure and without the supporting consideration of Sunday as a 
day of general rest. But the court does not for that reason condemn 
the law. It recognizes that the Constitution does not require a dynamic 
society to conform to static legal concepts embalmed in the books, and 
that reasonable men may well think one day a week of enforced idleness 
a cheap and effective form of preventive medicine. 

In contrast with this result stands a recent decision of the United 
States Supreme Court. Six of the justices held that a state could 
not forbid an employer to require of an employee an agreement to 
surrender membership in a union, as a condition of either securing 
or continuing in a job.’ Coppage v. Kansas, 236 U.S. 1. The ground 
of decision is that such a statute makes the “levelling of inequalities 
of fortune” an end in itself, and not an incident to the promotion 
of the general welfare.* This presupposes a major premise, which is 





4 See Gundling v. Chicago, 177 U. S. 183, 188; in Erie R. Co. ». Williams, 233 U. S. 
685, 699, the court said: “The legislature is in the first instance the judge of what is 
necessary for the public welfare. The earnest conflict of serious opinion does not suffice 
to bring it within thé range of judicial cognizance.” ; 

5 Lazor Law, Art. 6, § 8a; ConsoLmpaTED Laws, c. 31 (LAWS OF 19009, c. 36) as 
amended Laws oF 1913, c. 740; PENAL Law, § 1275. - 

6 Hennington v. Georgia, 163 U. S. 299, and cases cited. 

7 Kansas SESSION LAWS OF 1903, c. 222; GEN. STAT. KANSAS, 1909, §§ 4674, 4675. 
Similar statutes have been passed by Congress, and by the legislatures of California, 
Colorado, Connecticut, Indiana, Massachusetts, Minnesota, New Hampshire, New 
Jersey, New York, Oklahoma, Oregon, Pennsylvania, Wisconsin, and Porto Rico. 
See BULLETIN OF THE BUREAU OF LaBor Statistics, No. 148, vols. 1 and 2. 

8 The court considers itself bound by its unfortunate decision that Congress could 
not forbid an interstate railroad to discharge an employee solely because of his affilia- 
tion with a union. Adair v. United States, 208 U. S. 161, criticised by the Hon. Rich- 
ard Olney, in 42 Am. L. REv. 164. See FREUND, PoLice Power, § 326, for a state- 
ment of the ground on which the Adair case may be distinguished from the principal 
case. Day and Hughes, JJ., take this distinction, while Holmes, J., would overrule 
the Adair case. Another recent case extends the prohibition of the Fourteenth 
Amendment to a statute requiring a corporation to give an employee a true state- 
ment of the reason for dismissal. St. Louis S. W. Ry. Co. ». Griffin, 171 S. W. 703 
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deduced from the nature of things, | that no statute which makes the 
“levelling of inequalities of fortune” an end in itself can reasonably 
tend to promote the public welfare. But the Supreme Court has up- 
held the following laws, which in the principal case are conceded to in- 
volve an incidental “levelling: ” limiting hours of labor in dangerous 
employments; * requiring semi-monthly payment of wages;'° requir- 
ing payment of wages in money instead of merchandise; and securing 
a fair standard for estimating wages. An observer would not have to 
be irrational to conclude that each of the specific evils which these stat- 
utes were directed against had a common source in the “inequality of 
fortune” between laborer and employer, which compels the laborer who 
contracts single-handed to accept a job on whatever terms it is offered 
to him. Unions are a reasonable way of overcoming this inequality, 
and hence depriving the employer of one weapon against unions is no 
more than striking a blow at the root of the above admitted evils. It is 
submitted that there is nothing palpably arbitrary in such a law. Stat- 
utes directed against “inequalities of fortune” may be always futile and 
generally ill-advised, but it is submitted that they are not invariably 
opposed to the general welfare and necessarily unconstitutional. The 
court declared a sounder doctrine when it said: “The Fourteenth Amend- 
ment does not interfere by creating a fictitious equality where there is a 
real difference.” 4* What is the sacred nebula surrounding a “real dif- 
ference” of fortune that it should be made an exception to the rule? 

In the second group of cases, statutes regulating contracts are sus- 
tained on more technical grounds, either as a supervision of public works, 
or as an exercise of the state’s power over corporations. It is now rec- 
ognized in many courts that a state, like any other business enterprise, 
may make rules for its officials, servants, and administrative agencies 
in the transaction of public affairs. But recently a New York law re- 
quiring municipal corporations to employ on public works only United 
States citizens was condemned as depriving aliens of their rights under 
the Fourteenth Amendment. People v. Crane, 52 N. Y. L. J. 1408 
(N. Y. App. Div.). With unimpeachable reasoning the opinion proves 
that the Fourteenth Amendment protects resident aliens as well as citi- 
zens, and that the statute is not within the legitimate scope of the police 
power. But as no one is entitled, of absolute right, to work for the state 





(Tex.). There must always be some reason, if only sheer caprice. There seems no 
objection to compelling an employer to make a statement of it. 

® Holden v. Hardy, 169 U. S. 366; Muller v. Oregon, 208 U. S. 412. 

10 Erie R. Co. v. Williams, 233 U. S. 685. 

1 Knoxville Iron Co. v. Harbison, 183 U. S. 13. 

12 McLean v. Arkansas, 211 U. S. 5309. 

% See Quong Wing ». Kirkendall, 223 U.S. 50, 63. 

M4 Statutes restricting hours of labor: Atkin ». Kansas, 191 U. S. 207; Ellis 2. 
United States, 206 U. S. 246; People v. Metz, 193 N. Y. 148, 85 N. E. 1070. Contra, 
Cleveland ». Clements Bros. Con. Co., 67 Oh. St. 197, 65 N. E. 885; Ex parte Kubach, 
85 Cal. 274, 24 Pac. 737. Statutes settling minimum wage: Mallette v. Spokane, 137 
Pac. 496 (Ore.). Conira, Street v. Varney Co., 160 Ind. 338, 66 N. E. 895. Statute 
ae 4 public printing to be done within state: Ex parte Gemmil, 20 Idaho, 732, 119 

ac. 29 

© Labor Law, Art. 2, § 14; LAws OF 1909, c. 36. 

6 It is beyond ‘the scope of this note to consider the possible objections to this statute 
as a violation of treaty obligations of the United States. 
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or its agencies,!” there can be no deprivation in respect of the alien. The 
state, like any other employer, is not restricted by the Constitution from 
a free choice of its employees.'® The municipality cannot object, for 
the great weight of authority holds that as an administrative agency of 
the state in carrying on public works it is subject to the directions of the 
state.!® 

Statutes which have nothing to do with the performance of public 
works, but which apply only to corporations, municipal and private, 
have been sustained as an exercise of the special legislative power to 
amend the charters of domestic corporations which is now reserved in 
nearly all states, and to regulate the admission of foreign corporations.” 
The limitations on this twofold power have not been worked out with 
any degree of exactness." In many cases this justification is relied upon 
by the courts as an additional ground to support statutes which come 
under the police power. The right to exclude foreign corporations before 
they acquire property in the state is extremely broad,” and, generally 
speaking, any provision can be inserted by amendment into the charter 
of a domestic corporation which could have been introduced at the time 
of the original grant.* 

If a statute restricts liberty of contract and cannot be upheld on any 
of these grounds, it is invalid. An illustration is provided by the recent 
decision condemning the Arizona Alien Act, which applied indiscrim- 
inately to all employers of labor. Raich v. Attorney-General, U.S. Dist. 
Ct., Dist. of Arizona. (Not yet reported.) It promoted no legitimate 
public interest, and being of general application, advantage could not be 
taken of the narrower justification on which the New York statute should 
have been upheld. 





Tue Ricut or Pusicity. — A recent English case seems to recognize 
as appurtenant to premises abutting on a public way a right to have 
neighboring portions of the highway free from obstructions which 
unreasonably interfere with the view of the premises from the high- 
way. Cobb v. Saxby, [1914] 3 K. B. 822.1 In contradistinction to the 
right of privacy of the person, this might well be called the right of pub- 
licity. In this case one of two adjoining landowners was enjoined from 





17 See Atkin v. Kansas, 191 U. S. 207, 223. 

18 People v. Ludington’s Sons, 131 N. Y. Supp. 550. Contra, Chicago v. Hulbert, 205 
Ill. 346, 68 N. E. 786. 

19 Hunter v. Pittsburgh, 207 U. S. 161, and cases cited supra, note 14. This right of 
regulation depends upon the public character of the work, and not upon the state’s 
right to revoke the municipal charter at will. Keefe». People, 37 Colo. 317, 87 Pac. 791. 
(The municipal corporation was created by the state constitution, for the express pur- 
pose of preventing legislative alterations in its charter.) 

20 Erie R. Co. v. Williams, 233 U. S. 685; State ». Brown & Sharp Mfg. Co., 18 
R. I. 16, 25 Atl. 246; Shaffer v. Mining Co., 55 Md. 74. 

21 For comment on this right, see 20 Harv. L. REv. 634. 

2 Security Mut. L. Ins. Co. »v. Prewitt, 202 U.S. 246. See also 28 Harv. L. REv. 
304: 

% Erie R. Co. v. Williams, supra. 


1 For a more complete statement of this case, see RECENT CASES, p. 520, and 111 
T. L.R. 814. 
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maintaining signboards projecting over the street so as entirely to ob- 
scure the view from the street of the side wall of his neighbor’s building, 
which projected beyond the front of his own building, apparently be- 
cause of a jog in the street, although there were neither doors nor win- 
dows in the wall and its sole use was for advertising purposes. 

It seems now well settled that the owner of land abutting upon a public 
highway possesses, as incident to such ownership, easements of light, 
air, and access in and from the adjacent street for the benefit of his 
abutting lands.* Naturally enough there is but little direct support in 
the authorities for the additional right which the principal case seems to 
recognize, since it is seldom infringed without infringing one or more 
of the more firmly established rights to light, air, and access,‘ but relief 
has occasionally been granted where the plaintiff suffered no other sub- 
stantial damage than the obstruction of the view of his premises from 
the street. Moreover, since the obstruction complained of is generally 
also an obstruction of the public easement of passage, the courts usually 
base the relief upon the ground that the plaintiff suffers “special” or 
“peculiar”? damage from a public nuisance.® If the adjoining landowner 
suffers actual damage because his right of passage over the highway is 
infringed, he may properly sue as an individual injured by the obstruc- 
tion of the public right of passage,’ but unless he is in some way injured 
because the public right is violated, there is absolutely no basis for a right 
of action on that ground. On the contrary assumption that a private 
individual may always enjoin a public nuisance whenever by a mere 
coincidence it causes him pecuniary loss in some altogether collateral 
way, the maintenance of the lower portion of the boards in the principal 
case might perhaps have been enjoined on this ground, since they were 





2 Although the reports describe this building as projecting into the street, this is 
probably a misdescription; otherwise the injunction should have been denied be- 
cause of unclean hands. Brutsche v. Bowers, 122 Ia. 226, 97 N. W. 1076. 

8 Muhlker v. New York & H. R. Co., 197 U. S. 544; Beckett v. Midland R. Co., 
L.R.3C. P. 82. See 4 Harv. L. REv. 75; 15 id. 305. It has been declared that these 
rights are limited to the portion of the highway upon which the premises immediately 
abut. See Opinion of the Justices, 208 Mass. 603, 606, 94 N. E. 849. It is submitted 
that this limitation is narrow, for the owners rights do not depend on the ownership 
of the fee in the highway. Abendroth v. Manhattan Ry. Co., 122 N. Y. 1, 25 N. E. 
496. And it seems to be generally disregarded. Benjamin v. Storr, L. R. 9 C. P. 400, 
and cases infra, note 4. 

4 The following cases recognized obstruction of the view to the premises as an 
element of legal damage where other rights were also infringed. First National Bank 
v. Tyson, 133 Ala. 459, 32 So. 144; Green v. Thresher, 235 Pa. St. 169, 83 Atl. 711; 
John Ainsfield Co. v. Edward B. Grossman Co., 98 Ill. App. 180; Hallock v. Scheyer, 
33 Hun (N. Y.) 111. 

5 Perry v. Castner; 124 Ia. 386, 100 N. W. 84; McCormick v. Weaver, 144 Mich. 6, 
107 N. W. 314. 

6 First National Bank v. Tyson, supra; McCormick v. Weaver, supra; Green ». 
Thresher, supra; John Ainsfield Co. v. Edward B. Grossman Co., supra. Cf. Camp- 
bell v. Paddington Corporation, [1911]1 K. B. 869. For a criticism of the words 
“special” and “‘peculiar”’ in this connection see an article by Judge Jeremiah Smith, 
15 Cot. L. REv. 1, 9. 

7 See 15 Cot. L. REv. 1, 22. 

8 This argument finds strong support in those cases in which the plaintiff has suf- 
fered damage from an act of the defendant which was also in violation of a public 
statute, but is denied recovery because the harm was not of the kind which the statute 
aimed to prevent. Gorris v. Scott, L. R. 9 Exch. 125. 
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probably a public nuisance. But the upper signboards could scarcely 
be regarded as such an illegal obstruction of the highway,! and the court 
made no distinction, but rightly based its decree entirely on the infringe- 
ment of the adjoining owner’s private right. To entitle him to relief, 
recognition of the right of publicity as a private right in no way 
dependent upon interference with the public easement is essential, 
not only in the comparatively rare cases, where no such interference 
occurs, but also where the obstruction has been legally authorized by 
the state or municipal authorities. Consequently, decisions granting 
relief in such cases are direct authority for this so-called right of pub- 
licity, except in so far as they can be based upon the violation of other 
rights involved." 

While it seems eminently desirable under modern conditions that the 
existence of such a right should be recognized, it is to be observed that 
only a substantial obstruction of the view from the street should con- 
stitute a violation of it.” In this it is to be distinguished from the ease- 
ment of access, any interference with which is actionable," and is more 
nearly analogous to the easement of ancient lights." 


VALUATION OF PuBLIC SERVICE FRANCHISES. — It is a judicial com- 
monplace that “a franchise is property.” But this statement, like many 
another legal axiom, is fraught with ambiguity.’ It does not distinguish 





® Commonwealth v. Wilkinson, 16 Pick. (Mass.) 175; Commonwealth 2. King, 13 
Metc. (Mass.) 115. See also 2 ELLiotT, STREETS AND HicHways, 3 ed., § 832. 

10 Loth v. Columbia Theatre Co., 197 Mo. 328, 94 S. W. 847; Chambers v. Ohio Life, 
etc. Ins. Co., 1 Disney (Oh.) 327, 335; Hawkins v. Sanders, 45 Mich. 491, 8 N. W. 98. 

11 Perry v. Castner, supra; Alabama Terminal R. Co. v. Crawford, 10 Ala. App. 
296, 64 So. 650. 

12 The cases in which relief has been denied may be distinguished on this ground, al- 
though the language of some of them is broad enough to deny the existence of such 
a right altogether. Hay v. Weber, 79 Wis. 587, 48 N. W. 859; Cummins »v. Sum- 
munduwat Lodge, 9 Kan. App. 153, 58 Pac. 486; Wornser v. Brown, 149 N. Y. 163, 
43 N. E. 524; Hawkins v. Sanders, supra; Tracy 2. Le Blanc, 89 Me. 304. 

3 See 15 Cor. L. REv. 142, 154. 

14 See SALMOND, Torts, § 81. The principal case might perhaps be supported on 
the additional ground that there was no justification for the damage intentionally 
caused by the obstruction. Burker v. Smith, 69 Mich. 380, 37 N. W. 838; Flaherty 
v. Moran, 81 Mich. 52, 45 N. W. 381. See also Tuttle v. Buck, 107 Minn. 145, 119 
N. W. 946. Contra, Metzger v. Hochrein, 107 Wis. 267, 83 N. W. 308; Letts v. Kessler, 

54 Oh. St. 73, 42 N. E. 765. But there is little likelihood that this so-called “spite 
fence” doctrine would be followed in England. Potts v. Smith, L. R. 6 Eq. 311, 317. 
This question, however, is less likely to arise there because the obstruction is generally 
justified in order to prevent the acquisition of an easement of light. See 2 Wasx- 
BURN, REAL Property, 6 ed., 319; Tupor, Leapinc Cases, 3 ed., 201. Such a 
justification would not obtain where only the view of the premises is involved. Smith 
v. Owen, 35 L. J. Ch. 317. Consequently, the question might well arise where the 
obstruction was on private property. 


1 The cases abound in sweeping statements to the effect that a iinitibie is “‘taxa- 
ble, inheritable, alienable, subject to levy and sale under execution, to condemnation 
under the exercise of the right of eminent domain, and invested . . . with the attri- 
butes of property generally.” People ». O’Brien, 111 N. Y. 1, 41, 18 N. E. 692, 699. 
Such language is obviously too weary Not all franchises are inheritable and alien- 
able, and in the absence of an express provision to the contrary such franchises are 
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as to the character of the “franchise,” nor as to the purpose for which it 
is to be considered “property.” For the sake of clearness, exclusive 
and irrevocable privileges must be differentiated from franchises which 
amount to mere revocable licenses, and varying principles will apply to 
these as the cases have to do with taxation, eminent domain, or rate 
regulation. All the authorities agree that a franchise, whether revo- 
cable or irrevocable, may be taxed.? Although this conclusion is reached 
by varied and often devious methods, the correctness of the result cannot 
be doubted. Such a privilege authorizes the gainful use of private prop- 
erty in a particular manner. As this is a valuable right, it should be 
taxed as such during its existence. But such value continues only up 
to the time when the state acts, and when acquisition by eminent do- 
main or regulation of rates is in question different principles apply. 
Where there is a limitation on the state’s right to revoke the franchise, 
or the holder of it has been promised certain privileges, the contract 
clause of the Constitution will protect the agreement.* Such rights have 
an undoubted value and cannot be taken away without compensation, 
but on principle it would seem at least arguable whether the holder can 
demand to earn a dividend on them.5 

But, however that may be, when the state has given a mere grant of 
user and has not bound itself in any way, when the franchise amounts 
to no more than a revocable license, what possible claim has the grantee 
of such a privilege to any allowance, either by way of compensation in 
eminent domain proceedings, or of valuation in proceedings to regulate 
rates, beyond perhaps the actual expense incurred in obtaining the 
grant?® “The franchise has added no producing power to the realty or 






































































subject to the state’s power to fix reasonable rates. This “property” is of such a 
peculiar nature that its value may be largely destroyed by the power of the state to 
fix rates unless there is an express guaranty to the contrary. See Detroit v. Detroit, 
etc. Ry., 184 U. S. 368; Vicksburg v. Vicksburg, etc. Co., 206 U. S. 496. Nor do 
they deprive a municipality of the right to supply itself. Hamilton, etc. Co. ». Ham- 
ilton City, 146 U. S. 258. 

2 See People v. O’Brien, supra; Society for Savings v. Coite, 6 Wall. (U. S.) 594; 
Brisbane v. Brisbane, etc. Co., 9g Queens. L. J. 67; BEALE AND WYMAN, RATE REGvu- 
LATION, § 363. 

’ This tax “‘is quite consistent with the value of the franchise being subject to dim- 
inution by a diminished income as a result of legislation reducing rates.” BEALE AND 
Wyman, Rate REGULATION, § 363. 

* New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650; New Orleans Water 
Works Co. v. Rivers, 115 U. S. 674. In such cases, of course, the courts will construe 
the —— strictly in favor of the state. Walla Walla v. Walla Walla Water Co., 
172 U.S. 1. 

5 Where there is, for example, a franchise, irrevocable for a definite period of 
time, the only right properly protected under the Constitution would seem to be that 
of doing business at reasonable rates during that period. This certainty, doubtless, 
will increase the market value of the company’s securities. It will have to be paid for if 
the state acquires it by eminent domain, because this constitutionally protected cer- 
tainty of earning power is being taken. But by what right does the company claim 
to earn a return on this intangible property? It has not dedicated any property to a 
public use. It has simply accepted a valuable gift which it is admitted is irrevocable; 
but why does that fact lead to the result that the public served by the company should 
pay higher rates to the company? It would seem that the contract which is pro- 
tected is, as has been said before, only the right to earn reasonable rates on the tangible 
property for the given period. 

® In such a case, condemning the property is equivalent to a revocation of the revo- 
cable license. See Kingsland ». Mayor of New York, 110 N. Y. 569, 583. 
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personalty, it has simply authorized their employment in a particular 
way.” ” This authorization gives the right to operate as a profitable 
going concern what would otherwise be a job lot of material.* Not satis- 
fied with the privilege of using its property in a profitable employment, 
the contention on behalf of the public service company is that such a privi- 
lege is property for which it must be compensated when deprived of 
it, and upon which it is entitled to earn a return. A practical difficulty 
is at once suggested as to the method by which such a franchise could be 
valued. In a rate case, the problem seems without solution. For to 
determine what rates are reasonable, we look at the present value of the 
property on which the company has a right to earn returns. The value 
of this revocable franchise before the state acts, results from the rates 
which the state then allows the company to charge. If the franchise be 
given a value based on these present rates and this be included in present 
value, the logical result of the vicious circle must be that the rates of 
a public service company can never be regulated by the state.? While 
some of the courts balk at the application of this doctrine to rate regula- 
tion, they do not seem to realize that an equal absurdity will follow from 
giving value to a revocable franchise in the eminent domain cases. If 
one grants that present earning power may give value in an eminent 
domain case but asserts that it must not be considered in rate-making, 
a state need only regulate first and condemn later to achieve the de- 
sired result. Such a reductio ad absurdum shows that the two classes of 
cases must stand on common ground.’ The authorities on this subject 





7 See Consolidated Gas Co. v. City of New York, 157 Fed. 849, 874. The court in 
People v. O’Brien, supra, seeks to distinguish between a mere privilege to engage in 
business and a privilege to use public property; but in each case, so far as the interest 
of the public service company goes, its property is not made more productive except 
in the sense that the right to use it in a certain way or in a certain place gives the owner 
of the right an increased income. The property dedicated to the public use is affected 
equally in the two situations. 

8 From the very nature of the franchise right it is responsible for a large part of a 
company’s value as a “going concern,” which almost all courts recognize as a proper 
item in a property valuation. See National Water Works v. Kansas City, 62 Fed. 853; 
Gloucester Water Supply Co. v. Gloucester, 179 Mass. 365, 60 N. E. 977; Omaha ». 
Omaha Water Co., 218 U. S. 180. As was said in Brunswick Water District ». Maine 
Water Co., 99 Me. 371, 375-381 (cited in BEALE AND WYMAN, RATE REGULATION, § 362, 
as opposed to the separate valuation of franchises), the franchise is what makes the 
structure legally “a going concern structure,” and that the property cannot “be 
valued in entire disregard to its franchise characteristics,” and “that the value of 
money invested, in whatever form it now is, is affected by the right to use it in that 
form.” Such a recognition of the existence of the franchise stands on quite a different 
ground from that which seeks to capitalize present income. 

® But such a result is unthinkable. As Mr. Justice Holmes said on this general 
question, in Cedar Rapids Gas Co. v. Cedar Rapids, 223 U.S. 655, 669, “On the one 
side, if the franchise is taken to mean that the most profitable return that could be 
got free from competition is protected by the Fourteenth Amendment, then the power 
to regulate is null. On the other hand, if the power to regulate withdraws the protec- 
tion of the Amendment altogether, then the property is nought. . . . Neither extreme 
can have been meant.” See Willcox v. Consolidated Gas Co., 212 U. S. 19, as 
an example of the attitude taken by the Supreme Court in a typical case of rate 
regulation. 

10 The courts have recognized this fact frequently. ‘The question of what is just 
compensation in such a case [a rate case] is, we think, in all respects analogous to 
the question which arises in every case of appropriation under the power of eminent 
domain... .” San Diego Water Co. v. San Diego, 118 Cal. 556, 567, 50 Pac. 633, 
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are in a State of confusion. In general the cases say broadly that such a 
franchise must be valued when the state wishes to acquire the property 
of the company by eminent domain." The only square authority for 
this, however, seems based on a misunderstanding of the decision of the 
Supreme Court of the United States in the Monongahela Case." What- 
ever the opinion of that learned body may then have been on the gen- 
eral question of revocable franchises, it was not presented to it for 
decision in that case. 

The Supreme Court has not as yet passed on the question of valuing 
such franchises in rate regulation, expressly reserving it in the Con- 
| solidated Gas Case. The New Jersey courts have recently had the ques- 
tion before them. Public Service Gas Co. v. Board of Public Utility 
Commissioners, 92 Atl. 606.4% Judge Swayze, speaking for the Supreme 
Court of the state, held that a franchise should not be valued for rate 
purposes beyond the amount which was expended to secure it.” The 





636. And to the same effect see the opinion of Morrow, J., in Spring Valley Water 
Works ». San Francisco, 124 Fed. 574, 594 (Circ. Ct.). 

11 When the facts of these cases are examined it will be found that there is either a 
contract protected by the Constitution or some facts to show the intention of the leg- 
islature that the company should earn returns on some sum of money which has been 
determined by that body to be the value of the franchise. See, for example, Mont- 
gomery County ». Schuylkill Bridge Company, 110 Pa. St. 54, 20 Atl. 407, where the 
franchise was a perpetual one; and the Monongahela Case, which is explained infra, 
note 12. 

2 In that case, Monongahela Navigation Co. ». United States, 148 U. S. 312, the 
charter of incorporation of the company gave the state an option to take over the 
property at a fixed sum, and the case decided that until this option was exercised 
the company had an irrevocable franchise, and that since the national government was 
not suing as the assignee of the state’s right, it must pay for this franchise just as in any 
case of condemnation of an irrevocable privilege. See PAMPHLET LAws oF PENN- 
SYLVANIA for 1840, 677, and also the official record of the Monongahela Case in the 
Supreme Court, at 33, 39,50. Ignoring these facts, it has been said upon the supposed 
authority of this case that a revocable franchise is to be valued for purposes of emi- 
nent domain. Spring Valley Water Works v. San Francisco, 124 Fed. 574, 594, is a 
square decision to this effect. For a dictum looking the same way, see the decision of 
the lower court in the Consolidated Gas Case, supra, 875. See also Town of Bristol 
v. Bristol and Warren Water Works, 23 R. I. 274, 49 Atl. 974. But see WHITTEN, VAL- 
UATION OF PuBLIc SERVICE CoRPORATIONS, § 664; Norwich Gas, etc. Co. v. City of 
Norwich, 76 Conn. 565, 57 Atl. 746; Kennebec Water District ». Waterville, 97 Me. 
185, 54 Atl. 6; Appleton Water Works Co. v. Railroad Commission, 154 Wis. 121, 142 
N. W. 476; Newburyport Water Company v. Newburyport, 168 Mass. 541, 47 N. E. 
533; Gloucester, etc. Co. v. Gloucester, 179 Mass. 365, 60 N. E. 977. 

8 Willcox v. Consolidated Gas Co., 212 U.S. 19. The basis of the decision of the 
court in allowing value to be given to the franchise in that case was a valuation which 
had been made under a legislative act and which had been acted upon for many years 
by the company and the investing public. (47) The court does not give an opinion 
upon the result in the absence of such an agreement, but says that the case must stand 
“upon its own peculiar facts, and the decision thereon can form no precedent in regard 
to the valuation of franchises generally.” (48) See the opinion of Hough, J., in the 
lower court, Consolidated Gas Co. v. City of New York, supra, 872, for a very careful 
discussion of the general question. Franchise value is discussed and disallowed in the 
following rate cases: Lincoln Gas, etc. Co. v. Lincoln, 182 Fed. 926 (later reversed on 
another ground in 223 U. S. 349); Cumberland Telephone, etc. Co. v. Louisville, 187 
Fed. 637; Home Telephone Co. v. City of Carthage, 235 Mo. 644,139 S. W. 547. See 
also Cedar Rapids, etc. Co. v. Cedar Rapids, 223 U. S. 655, 669. 

14 For a complete statement of this case, see RECENT CASES, p. 526. 

% Public Service Gas Co. v. Board of Public Utility Commissioners, 84 N. J. L. 
463, 87 Atl. 651. . 
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Court of Errors and Appeals reversed this decision with the generous if 
unsound generalization that a public service company should be al- 
lowed to earn rates on the taxable value of its property, and the remark 
that private rather than government ownership of public utilities should 
be encouraged. There would seem to be no principle upon which the 
result of this case can be justified. If as a matter of fact a public service 
company deserves a greater income than that to be obtained by capital- 
izing the actual value of its property at the given rate of interest and 
determining its rates accordingly, the proper method is to face the issue 
squarely and raise the rate of interest, rather than to pad the capital 
account with fictitious values. Any other method savors of intellectual 
dishonesty. 





UNREGISTERED AUTOMOBILES AND Tort LiAsBitity. —It has never 
been easy to reconcile, or even to disentangle, the theories which the 
Massachusetts Supreme Judicial Court has applied in determining the 
relation of illegal conduct to recovery in actions of tort. A recent de- 
cision adds perceptibly to the difficulty of the task. The defendant was 
the owner of an automobile, which was improperly registered. His son, 
with his assent, but not as his agent, took some friends for a ride in the 
car, and negligently injured the plaintiff. The court held that the 
father’s failure to register the car according to law made him liable for 
the son’s negligence. Gould v. Elder, 107 N. E. 59. 

The historical background of the decision is complex. One group of 
cases, denying recovery for injuries sustained by travelers on Sunday 
who were not engaged in errands of mercy or of necessity, is now but a 
memory of the past, quaintly flavored with New England Puritanism.! 
The more modern Massachusetts law on the subject has its foundation 
in two cases decided some thirty years ago. One held that illegal con- 
duct on the part of the defendant, where it is a contributing cause of the 
injury, does not of itself render him liable, but is merely evidence of his 
negligence.? In the other the plaintiff’s violation of a traffic ordinance, 
directly contributing to his own injury, was held an absolute bar to his 
recovery.’ With the advent of the automobile and the multiplication of 





16 As to what is a proper rate of interest authorities differ. In the principal case a 
return of eight per cent was allowed upon the inflated valuation adopted by the court. 
Six per cent is a usual figure, and seven per cent was named as a proper return if the 
franchise “value” was not to be included, by Charles W. Needham, in his article on 
“Franchises,” 15 Cox. L. REV. 97. 


1 The Sunday law cases are collected in Smith v. Boston & Maine R., 120 Mass. 
490. They have since been overruled by statute. R. L. c. 98,§17. The theory of 
the cases has been criticised on the ground that it fails to distinguish between ille- 
gality which is a cause rather than a mere condition of the injury. See Sutton ». Wau- 
watosa, 29 Wis. 21; Johnson v. Irasburgh, 47 Vt. 28. The latter case, however, justi- 
fies the result where the defendant is a municipality, on the ground that no duty of 
care was owed to persons unlawfully on the highway. 

2 Hanlon v. South Boston Horse R. Co., 129 Mass. 310. For a criticism of this 
view, see an article by Dean Thayer, “Public Wrong and Private Action,” 27 
Harv. L. REv. 317, 321 ff. 

§ Newcomb »v. Boston Protective Department, 146 Mass. 596, 16 N. E. 555. The 
court denied that there was any inconsistency in thus treating a plaintiff with greater 
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traffic regulations, however, these two theories seemi to have been con- 
sidered inadequate, and still a third view was adopted. Where the 
plaintiff’s illegal conduct consisted in driving an unregistered car, re- 
covery for an injury due to the defendant’s negligence was denied, al- 
though failure to register the car in no way contributed to the injury, 
on the ground that the automobile laws made the car an outlaw on the 
highway. This outlawry, it was subsequently established, embraces 
innocent passengers as well.® And it seems to have been assumed that it 
would not only bar the owner of the car as plaintiff, but make him liable 
regardless of due care as defendant.® 

Here were three distinct theories of the relation of illegal conduct to 
tort liability. A fourth was soon to emerge. In the case of Bourne v. 
Whitman’ the illegal. element was the circumstance that the operator’s 
license of the defendant had expired. The court held that this did not 
make the car an outlaw; but it said that the lack of an operator’s license 
would be evidence of the driver’s lack of skill in managing the car. 
This dictum is not easy to understand.* The lack of a license might under 
some circumstances be evidence of the general incompetence of the 
driver, where that is in issue, although as a rule the logical relevancy 
would be faint. This would perhaps explain the decision in a subse- 
quent case, which held erroneous the refusal by the trial court to instruct 
that the fact that a chauffeur hired by the plaintiff had no license was 
evidence of the plaintiff’s negligence.? But the rule as laid down in 





severity than a defendant, saying, by Knowlton, J., that “in the sanctuary of the law, 
a violator of law imploring relief from the consequences of his own transgression, will 
receive no favor.” 

4 Dudley v. Northampton St. Ry. Co., 202 Mass. 443, 89 N. E. 25. The decision 
is made to turn on the language of § 3 of the automobile laws (STAT. 1903, c. 473), pro- 
viding that “except as otherwise provided herein no automobile or motor cycle shall 
. . . be operated upon any public highway . . . unless registered as above provided.” 
It was said that the purpose of the statute was to protect travelers on the highway by 
giving them means of identifying an automobile which injures them, and that a car 
not so registered was a “forbidden and dangerous machine.” In other jurisdictions 
this view has not been adopted, registration being regarded as a revenue measure, not 
designed to affect civil liability. Atlantic Coast Line R. Co. v. Weir, 63 Fla. 69, 58 
So. 641; Hemming v. New Haven, 82 Conn. 661, 74 Atl. 892; Lockridge v. Minneapolis 
& St. L. Ry. Co., 140 N. W. 834 (Ia.). See 27 Harv. L. REV. 93. 

5 Feeley v. Melrose, 205 Mass. 329, 91 N. E. 366. 

6 The reasoning in Bourne v. Whitman, 209 Mass. 155, 95 N. E. 404, goes on this 
assumption. This would indicate that the doctrine is not so much that no duty of 
care is owed to a trespassing automobile, as that the operation of an unregistered car 
is legally so reprehensible that the illegality is equivalent to negligence. The language 
of the opinion in Dudley v. Northampton St. Ry. Co., supra, gives support to this 
view. 

7 Supra, n. 6. 

8 The court’s position is indicated in the following extract from the opinion of 
Knowlton, C. J.: “If in any case the failure to have a license, looking to those condi- 
tions that ordinarily accompany the failure to have it, is a cause contributing directly 
to an injury, a violator of the law would be legally responsible to another person in- 
jured by the failure; or, if he is injured himself, would be precluded from recovery 
against another person who negligently contributed to the injury. But we are of opin- 
ion that his failure in that respect is only evidence of negligence in reference to his fit- 
ness to operate a car, and to his skill in the actual management of it, unless in the case 
of the plaintiff, it is shown to be a contributing cause to the injury sued for, in which 
case it is a bar to recovery.” 

® Conroy v. Mather, 217 Mass. 91, 104 N. E. 487. 
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Bourne v. Whitman is that lack of the license is evidence of negligent 
management at the time of the accident. It seems unwise to violate the 
character rule to such an extent in favor of evidence which might tend 
strongly to prejudice the jury, and which in many cases can have almost 
no probative value.’ 

The ground of decision in the principal case does not fit easily into any 
one of these theories. If the outlaw doctrine, as extended to defendants, 
rests on some analogy to the liability of a landlord to third persons for a 
nuisance on land which existed at the time of the lease," or to the abso- 
lute liability of the owner of a wild beast,” it logically justifies holding 
the father liable for any harm done while the car is in his son’s hands.* 
The court considers him liable, however, only for his son’s negligence. 
This would indicate that the liability depended on principles of respondeat 
superior, a view that seems hardly tenable. By no alchemy known to the 
courts can the mere fact of illegality make one in law an agent who is 
not an agent in fact. 





Is Cesru1 ouE Trust’s Ricut 1n Rem oR 1n Personam? — “An use is 
a trust or confidence reposed in some other which is not issuing out of 
the land but a thing collateral annexed in privity to the estate of the 
land and to the person touching the land.” ! So Lord Coke in 1628 de- 
fined the right of a cestui que trust, a definition which few lawyers of a 
century ago would have dared to dispute. But in recent times there has 
grown up a rapidly increasing expression of opinion both among judges 
and text-writers that the cestui has more than a bare “trust or confi- 
dence’”’ in the trustee, that he has an interest in the res itself, real in nature 
and good against everyone save a boné fide purchaser of the legal title.? 





10 As in Bourne v. Whitman, supra, where the driver’s license had expired only the 
day before the accident and was renewed two days after. 

il Dalay v. Savage, 145 Mass. 38, 12 N. E. 841. 

2 Filburn v. People’s Palace, etc. Co., 25 Q. B. D. 258. 

13 In some jurisdictions the owner of an automobile who allows members of his 
family to take the car for a ride is held liable for their negligence, on some theory of 
agency growing out of the relationship. The cases are collected and criticised in 28 
Harv. L. REv. 91. In these jurisdictions the problem of the principal case would not 
arise. But in Massachusetts this view is not adopted. Whether or not the driver of 
the car was an agent of the defendant is considered a question of fact in each case. 
See Bourne v. Whitman, 209 Mass. 155, 173, 95 N. E. 404, 408. 


1 Co. Lit. 272 b. 

2 See Cave v. Cave, 15 Ch. D. 639, 647; Cory v. Eyre, 1 DeG. J. & S. 149, 167; 
Shropshire Railways, etc. Co. v. The Queen, L. R. 7 H. L. 496, 506, 512, 514. See 
SALMOND, JURISPRUDENCE, 3 ed., 230 et seg.; WiLLOUGHBY, THE LEecat Estate, ch. 
1; Professor Pound in 26 Harv. L. Rev. 462. Lord Mansfield’s view of the nature of 
trusts in his dissenting opinion in Burgess v. Wheate, 1 Eden 177 (1759) is worthy of 
note (p. 226): “‘A use or trust heretofore was (while it was a use) understood to be 
merely an agreement by which the trustee and all claiming from him in privity were per- 
sonally liable to the cestwi que trust, and all claiming under him in like privity. Nobody 
in the post was entitled under or bound by the agreement. But now the trust in this 
court is the same as the land and the trustee is considered merely as an instrument of 
conveyance; therefore is in no event to take a benefit; and the trust must be co- 
extensive with the legal estate of the land, and where it is not declared it results by 
necessary implication; because the trustee is excluded except where the trust is 
barred in the case of a purchaser for valuable consideration without notice.” 
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In a recent case the Supreme Court of the United States seems to have 
added the weight of its authority to this modern conception. Brown v. 
Fletcher, 235 U. S. 589, 35 Sup. Ct. 154. The trustee and cestui que 
trust of a certain trust fund were citizens of New York. The cestui 
assigned his interest to the plaintiff, a citizen of Pennsylvania, who 
brought suit against the trustee in a federal District Court. Section 24 
of the Judicial Code provides that the District Courts shall not have 
jurisdiction of “any suit to recover upon any promissory note or other 
chose in action in favor of any assignee, . . . unless such suit might have 
been prosecuted in such court . . . if no assignment had been made.” 
The District Court dismissed the bill for want of jurisdiction. The 
Supreme Court reversed the decree apparently on the ground that the 
cestui’s right under a trust was a property right and not a “chose in 
action” within § 24.3 Has the cestui’s right, then, really become a right 
in rem? * 

At the outset the procedural maxim that “equity acts in personam” 
must not be confused with the substantive right itself. This manner of 
procedure is no doubt due to an historical accident. Courts of law were 
gravely defective in being unable to give specific reparation for a wrong 
by enforcing their judgment against the defendant personally. To 
correct this defect, equity seized on the procedure then in use in the 
Ecclesiastical Courts and acted on the conscience of the wrongdoer. 
But the Chancellor was early confined to this one way of enforcing his 
decrees by the sharp jealousy of the law courts aroused by the surpris- 
ingly rapid growth of equity practice. This procedural limitation, how- 
ever, has no real bearing on the true nature of the right itself. 

Historically, the earliest cases of equitable rights of this kind were the 
uses of real property. On a feoffment to uses the feoffee acquired a 
complete title. He was amenable to no process whatsoever, although 
of course morally bound to perform.* But by the middle of the fifteenth 
century courts of equity came to recognize the cestui’s right and to en- 
force it. Originally it was purely a personal obligation against the trus- 
tee and the trustee alone.’ If the res was wrongfully conveyed to another 
with notice or for no consideration, no subpoena would issue against the 





8 The case might be supported on the narrower ground that a chose in action within 
§ 24 means a chose in action based on contract. In the opinion, however, the court 
says: “The beneficiary here had an interest in and to the property that was more than 
a bare right and much more than a chose in action. . . . His estate in the property 
then in the possession of the trustee for his benefit, though defeasible was alienable to 
the same extent as though in his own possession and passed by deed. . . . The instru- 
ment .. . was not a chose in action payable to the assignee, but an evidence of the 
assignee’s right, title and estate in and to the property.” 

‘ Austin defines a right in rem as one which “avails against persons generally or 
universally,” and a right in personam as one which “avails against certain or deter- 
minate persons.” AUSTIN, JURISPRUDENCE, 3 ed., 380. See also HOLLAND, JURIS- 
PRUDENCE, 11 ed., 144; SALMOND, JURISPRUDENCE, 3 ed., 205. 

5 It remained for express statutory enactment in the early part of the nineteenth 
century to grant to courts of equity limited powers in rem. See PomEROY, EQUITABLE 
REMEDIES, §§ 13, 14, 15. 

6 - Bacon, READING UPON THE STATUTE OF USES, pp. 20, 22, 23; 3 Rot. PARL. 
511, No. 112. 

7 FirzHERBERT’s ABRIDG., tit. SuBpaENA, pl. 19. See Y. B. 14 Hen. VIII, fol. 4, 
pl. 5 [Ames, CasEs on Trusts, 2 ed., pp. 282, 283]. 
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transferee; or if the trustee died or married, the title descended to his 
heir and the widow acquired her dower free from the trust obligation.® 
But gradually the cestui’s rights were enlarged until they began to 
assume characteristics closely resembling jura in rem. First it was held, 
although with some difficulty, that the heir must perform the trust.° 
Later the cestui was allowed to enforce his right against the donee, the 
purchaser with notice, the creditor, and the devisee of the trustee; ?° until 
now it appears that the right of the cestui follows the res into whosesoever 
hands it may come, save in the case of a transfer of the legal title to a 
purchaser for value and without notice." 

On first thought this power of the trustee to cut off the cestui’s interest 
by a sale to a bond fide purchaser seems fatal to any im rem theory. The 
very essence of a right im rem is that it shall “avail against persons gen- 
erally or universally.” * Here that is not the case as regards certain 
individuals; so it is argued that after all the right must be only im per- 
sonam against the trustee.* Yet rights may be rights in rem although 
as to some individuals they do not impose collective duties.“ The law 
is not unfamiliar with instances in which legal property rights are of no 
avail against certain people. The sale of a chattel in market overt will 
give a title good against the former legal owner; the transferee of 
money, or of a bearer bank-note, promissory note, or bill of exchange 
owes no duty to the original owner; a subsequent deed or mortgage 
recorded before a prior unrecorded deed or mortgage creates a right 
superior to that of the prior mortgagee; !” the owner of goods entrusted to 
a factor and wrongfully pledged by him to another is remediless under 
the Factor’s Acts; '* a vendor in possession can pass an indefeasible title 
to a subsequent vendee although a vested property right is thereby cut 


off.1 Social welfare demands a security and stability in business trans- 





8 Broox’s New Cases, Marcu’s TRANSLATION, 95; Y. B. 8 Ed. IV, fol. 6, pl. 1 
[Ames, Cases On Trusts, 2 ed., pp. 285, 345]; Nash v. Preston, Cro. Car. 191. See 
Burgess v. Wheate, supra, 218. : 

® FITZHERBERT’S ABRIDG., tit. SuBpaNA, pl. 14, citing Y. B. 14 Ed. IV (1472) 
[Ames, CasEs on TrusTs, 2 ed., n. 2, p. 345]. 

10 Against donee: Y. B. 14 Hen. VIII, fol. 4, pl. 5; against purchaser with notice: 
Y. B. 55 Ed. IV (Mich.) 7; against creditor: Ex parte Chion, 3 P. Wms. 187, n. (A); 
against devisee: Marlow v. Smith, 2 P. Wms. 201. See also LEwin, Trusts, 12 ed., 
Pp. 275, 276; MAITLAND, Equity, pp. 117, 118. 

11 In the case of disseisin the courts first drew a distinction. It was said that the 
disseisor of the trustee was in by the post and not by the per, and so took free from any 
obligation. Earl of Worcester v. Finch, 4 Inst. 85. See Chudleigh’s Case, 1 Rep. 120 a, 
139 6; Lewrn, Trusts, 12 ed., 280. But that doctrine now seems to have been repu- 
diated. In re Nesbitt and Potts’ Contract, [1905] 1 Ch. 391; aff’d in Court of Appeals, 
[1906] 1 Ch. 386. See also MarITLAND, Equity, pp. 121, 170. 

2 NOTE 4, supra. 

18 See LANGDELL, A BRIEF SuRVEY OF Equity JURISDICTION, 6; MAITLAND, Equity, 
122 et seg.; Hart, “The Place of Trust in Jurisprudence,” 28 Law Quart. REV. 290. 

14 See SALMOND, JURISPRUDENCE, 3 ed., 208. 

1 Case of Market Overt, 5 Co. R. 83 d. 

16 Money: Higgs »v. Holiday, Cro. Eliz. 746; bank-note: Miller ». Race, 1 Burr. 
452; promissory note: Grant v. Vaughan, 3 Burr. 1516; bill of exchange: Peacock v. 
Rhodes, Doug. 632. 

17 Odd-Fellows’ Savings Bank v. Banton, 46 Cal. 603; O’Brien v. Fleckenstein, 180 
N. Y. 350, 73 N. E. 30. 

18 See WILLISTON, SALES, § 319; MECHEM, SALES, § 168. 

19 See WILLISTON, SALES, § 352 ef seq.; MECHEM, SALES, §§ 167, 981. A number 
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actions and acquisitions. Therefore the law has given the vendor in 
market overt, or the thief or finder of a promissory note, the power to 
pass a title which he himself does not possess. So in the case of trusts, 
in order to secure acquisitions of property equity concedes to the holder 
of the legal title, who stands before the world as owner, the power to 
clothe a purchaser for value without notice with a complete title.” 
Where is the anomaly in saying that cestui’s rights are in rem? No 
doubt the cestui has a personal right against the trustee that he per- 
form the trust in accordance with its terms, but it is submitted that 
primarily he has a real right in the res itself.” 

This conception seems not only analytically sound but carries with it 
very salutary practical results. Under this view the many English and 
American cases * which prefer the cestwi under a trust of an equitable 
interest (the legal estate being outstanding) to an assignee of the trustee 
for value and without notice are explainable, for the trustee then had 
nothing to assign; while if the cestui’s right is merely in personam the 
assignee, having acquired the trustee’s title for value without notice, 
should be protected. Moreover, to work out the cestui’s right to the 
res on the im personam doctrine where he is allowed to follow the res 
into the hands of successive holders either with notice or for no consider- 
ation is complicated and involved, while if the cestuz is considered the real 
owner in equity the result is simple enough. He has an actual estate 
which can only be cut off by a sale to a bond fide purchaser. Simplicity 
of thought is always conducive to sound reasoning, and therefore much 
to be preferred to an over-refined theory full of difficulties which, al- 
though not insurmountable, are very misleading and often open the 
door to possible error. 





of the above instances are statutory. But that fact seems immaterial, for a statutory 
rule is no less a part of the legal system than a rule of the common law. 

20 Maitland distinguishes the case of a sale in market overt, etc., from that by a 
trustee, on the ground that in the former case the purchaser acquires an original title, 
while in the latter, a derivative title which equity will not take away. MAITLAND, 
Equity, 143. But the distinction seems formal only, for in either case it is a question 
of establishing an indefeasible title to secure the acquisition of property. The manner 
of creating that title seems immaterial. 

21 Nor is there any inherent difficulty in this twofold conception. A contract in the 
same way creates a personal obligation and a right in rem, —a right against the 
obligor specifically, and a right against everyone generally that the relationship shall 
not be disturbed. 

For a further exposition of the theory that the cestui’s right is in rem rather than in 
personam, see Huston, THE ENFORCEMENT OF DECREES IN Equity (Harvard Univ. 
Press, 1915, — in press), and Professor Pound’s Review of W1LLouGHBY, THE LEGAL 
Estate, in 26 Harv. L. REv. 462. 

2 Cave v. McKenzie, 46 L. J. Ch. 564; Cave v. Cave, supra; Cory v. Eyre, supra; 
Shropshire Rwys., etc. Co. v. The Queen, supra; Carritt v. Real and Personal Ad- 
vance Co., 42 Ch. D. 263; In re Vernon, Ewens & Co., 33 Ch. D. 402; Trustees of 
Union College v. Wheeler, 61 N. Y. 88; Downer v. South Royalton Bank, 39 Vt. 25. 

% See Professor Ames’ article, “Purchase for Value without Notice,” in 1 Harv. L. 
REV. 1, at pp. rz and 12. 

* A conspicuous example of the error into which some courts have fallen in attempt- 
ing to follow out the in personam view to its logical conclusion is the case of Willson ». 
Louisville Trust Co., 102 Ky. 522, 44S. W. 121. The trustee of an infant cestui, having 
wrongfully conveyed the res to another, allowed the Statute of Limitations to run 
against his right to recover the res. The court held that the cestui, having to work 
out his rights through the trustee, was barred because the trustee was barred, although 
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RECOVERY FOR INDIRECT INjJuRY CAUSED By ACTION ON A THIRD 
Person. — Although sometimes disputed and frequently ignored,' it is 
a fundamental principle of the law of torts that intentional harm, unless 
justified, is actionable.? The failure clearly to recognize this principle 
apparently accounts for some confusion of reasoning in a recent case, in 
which a wife was denied recovery for loss of her husband’s consortium 
and support against a defendant who first induced the husband to commit 
a crime, and then secured his conviction. Nieberg v. Cohen, 92 Atl. 214 
. (Vt.).3 The court implies that it would have allowed recovery if there 
had been “intent to injure the wife,” by which it apparently means if 
the act had been inspired by hostility to the wife. A few cases may sup- 
port this distinction, but it seems unsound and apparently arises from 
a confusion of motive and intent.> Harm is no less intentional when the 
tortfeasor merely knows that it will result from his act, than when his 
motive also is to inflict the harm. But motive is an important factor 
in determining whether or not there is justification; or better, a bad 
motive may avoid an otherwise sufficient justification.’ It is submitted, 
however, that if the act is a legal wrong to the third person, there can 
never be justification as to the plaintiff, and facts showing justification 
and motive are alike immaterial. But where the act is not a wrong to 





as to the cestui the statute had not begun torun. Such a result is a powerful argument 
against the doctrine for which it stands. 


1 Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492; Bourlier Bros. ». Macauley, 91 Ky. 
135, 15 S. W. 60; Ashley v. Dixon, 48 N. Y. 430. A failure to grasp this principle is 
evident in the opinions of Lord Watson and Lord Herschell in Allen v. Flood, [1898] 
A.C. 1,96, 118. See also the dissenting opinions in Lumley v. Gye, 2 E. & B. 216, 246; 
and Bowen ». Hall, 6 Q. B. D. 333, 342. 

2 Walker ». Cronin, 107 Mass. 555; Beekman ». Marsters, 195 Mass. 205, 80 N. E. 
817; Hughes ». McDonough, 43 N. J. L. 459; Angle v. Chicago, St. P., M. & O. R. Co., 
151 U. S. 1; Tarleton v». McGawley, Peake N. P. Cases, 205; Quinn v. Leathem, 
[t901] A. C. 495, 510; South Wales Miners’ Federation ». Glamorgan Coal Co., Ltd., 
[1905] A. C. 239. See also Bowen v. Hall, supra, 337; Vegelahn v. Guntner, 167 Mass. 
92, 105, 44 N. E. 1077, 1080. 

3 A more complete statement of the facts of this case appears in RECENT CASES, 
p. 530. At common law a wife could not sue for loss of consortium, but under modern 
statutes enabling a married woman to sue in her own name, there seems no reason for 
refusing such an action, and ordinary general tort principles should apply. Flander- 
meyer v. Cooper, 85 Oh. St. 327, 98 N. E. 102. For a discussion of this question see 
26 Harv. L. REv. 74. 

4 See McNary v. Chamberlain, 34 Conn. 384; Gregory v. Brooks, 35 Conn. 437; 
McCann ». Wolff, 28 Mo. App. 447; Jones ». Stanly, 76 N. C. 355. 

5 This confusion arises largely from the continual use of the word “malice” with 
every shade of meaning from intent to the worst kind of evil motive. 

6 This proposition must not be confused with the unsound but common statement 
that “every person is presumed to intend the reasonable consequences of his own act.” 

7 An analogy to libel and slander is suggested. Justification, which may be the 
mere exercise of a legal right or competition, is analogous to privilege, and as malice 
avoids the privilege, so bad motive may avoid the justification. For a discussion of 
what may constitute justification, see Mogul Steamship Co. v. McGregor, Gow & Co., 
[1892] A. C. 25. 

8 The following example may explain the suggested distinction. If the defendant 
persuades a third party to refrain from entering into a contract with the plaintiff, 
competition may justify the injury to the plaintiff. But if, under the same condi- 
tions of competition, the defendant prevents the third party from entering into the 
contract by falsely imprisoning him, he should not be justified. This distinction is 
not expressly laid down in the cases, but it is submitted that it is sound and in accord 
with the decisions. 
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the third person,® then the injury to the plaintiff may be justified, and 
evidence of such justification and of motive are material.!° Applying 
these principles to the present case, it appears that the important 
question to determine is whether the criminal conviction of the hus- 
band is sufficient justification for the injury to the plaintiff. This the 
court fails to discuss, although the result which it reaches seems correct." 

A somewhat different situation exists where the injury to the plaintiff 
is not intentional but might reasonably have been foreseen. Justifica- 
tion aside,” it would seem to make no difference in this class of cases 
whether the act to the third person be intentional or negligent. In this 
connection another recent case is interesting, which allowed recovery 
for loss by fire from a defendant who negligently ran over a fire company’s 
hose and so prevented them from extinguishing the fire. Birmingham, 
E. & B. R. Co. v. Williams, 66 So. 653 (Ala.).% It is to be noticed that 
in this case the ultimate injury is to specific property and not to the 
plaintiff in his business relations. In the latter class of cases recovery 
is apparently not allowed.“ Although difficult to support in theory, 
such a distinction is not difficult of explanation. Because of the histori- 
cal importance of the old idea of trespass, the law has continued to be 
more ready to protect person and property from interference than the 
less definite but equally valuable rights arising from relations with 
others. This tendency has been strengthened by a dread of greatly in- 
creasing litigation and a distrust of the competency of juries to deal with 
questions involved.” But since all courts now allow recovery for in- 
tentional injuries to pecuniary substance,’ it does not seem justifiable to 
revive the historical distinction in these cases where there is a negligent 





® As persuading the third person to break a contract. ‘ 

10 See an article by Dean Ames in 18 Harv. L. REv. 411. Mere good motive is not 
of itself a justification, however. See South Wales Miners’ Federation v. Glamorgan 
Coal Co., Ltd., supra, where recovery was allowed for inducing a breach of contract, 
although the motive was indirectly to benefit the plaintiff employers. 

11 There would seem to be sufficient justification, and since there is no bad motive 
towards the plaintiff, there should be no recovery. But whether or not all the defend- 
ant’s acts were covered by the justification is a question of fact, which requires a more 
thorough knowledge of the evidence for determination. 

2 The same principles as to justification should apply in these cases, as where the 
harm to the plaintiff is intentional. Therefore, where there is an intentional or neg- 
ligent wrong to the third person, justification as to the plaintiff should not be possible. 
But where the act to the third person is lawful, a sufficient justification for an inten- 
tional injury to the plaintiff would a fortiori be sufficient for a negligent injury. 

18 The facts of this case are more completely stated in RECENT CASES, p. 525. 

The following cases are nearly identical in their facts: Accord, Tutwiler Coal, Coke 
& Iron Co. v. Nail, 141 Ala. 374, 37 So. 634; Houren v. Chicago, M. & St. P. Ry. Co., 
236 Ill. 620, 86 N. E. 611; Little Rock Traction & Electric Co. v. McCaskill, 75 Ark. 
133, 86S. W.997; Metallic Compression Casting Co. v. Fitchburg, R. Co., 109 Mass. 
277. Contra, Mott v. Hudson River R. Co., 1 Robt. (N. Y.) 585. The fact that in 
these cases the injury at first glance seems direct, and not through interference with 
the action of third persons, the fire company, may explain why the courts have so 
readily allowed recovery. 

144 Connecticut Mutual Life Ins. Co. ». New York & N. H. R. Co., 25 Conn. 265; 
Byrd v. English, 117 Ga. 191, 43 S. E. 419; Anthony »v. Slaid, 11 Metc. (Mass.) 290; 
Davis v. Condit, 124 Minn. 365, 144 N. W. 1089; Dale v. Grant, 34 N. J. L. 142. 
But see Cue v. Breeland, 78 Miss. 864, 29 So. 850. 

18 See an article by Professor Pound in 28 Harv. L. REV. 343, 355. 

16 Walker v. Cronin, supra; Quinn v. Leathem, supra. 
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injury through action ona third person. A further possible line of distinc- 
tion is between the cases where the injury to the plaintiff is intentional, 
and where it is only negligent. Broadly speaking, this is appar- 
ently the line which limits liability under the present state of the law. 
To allow recovery for an injury intentionally caused, but not for the 
same injury negligently caused, is not unheard of in our law.!?_ An ex- 
ample is the refusal of some courts to allow recovery for injury caused 
by mental shock negligently inflicted by the defendant. Here again 
there is no logical basis for the distinction, but the courts are influ- 
enced by the policy against multiplicity of litigation and the practical 
difficulties of procedure. But this produces the unfortunate result of 
allowing undoubted injuries to go without redress.!9 

It would seem to be a far better rule to allow recovery for all unjusti- 
fied injuries caused by influencing the action of a third party, whether 
intentional or only the natural and probable result of an intentional or 
negligent act. The fact that occasional cases do allow recovery for such 
indirect injury to property indicates that here as in other parts of the 
law the modern tendency is towards a broadening of tort liability. 
The suggested rule does not in any way increase the duty imposed on a 
person in respect to his actions. Every person now must act with reas- 
onable prudence, and no increase in the degree of prudence required, 
nor in the kind of action in which one must exercise prudence is involved. 
It only imposes liability for an additional kind of injury, which is not 
new but which is recognized as actionable by the law in other circum- 
stances. This does not seem to be too great a liability to impose upon 
the defendant, and it is certainly more just that he should be compelled 
to pay for the reasonably foreseeable injury which he has caused, than 
that the injured party should bear the loss. 
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ANIMALS — DAMAGE TO PERSONS BY ANIMALS — INJURY TO YOUNG CHILD 
IN CONSEQUENCE OF NEGLIGENCE OF CUSTODIAN. — The plaintiff, a child 
three years old, negligently attended by her grandfather, put her arm through 
the bars of a cage at the defendant’s zodlogical garden, and was bitten by a 
“‘wild ass of Asia’”’ confined therein. There was no proof that the defendant 
was negligent or that it had knowledge of the vicious propensity of the animal. 





17 For instance, the action of deceit, alihough there is no liability for negligent 
language. 

| a is allowed where the shock is intentional. Wilkinson ». Downton, 
[1897] 2 Q. B. 57. But it is not allowed everywhere where the act is negligent and 
there is no physical impact. Spade v. Lynn & Boston R. Co., 168 Mass. 285, 47 
N. E. 88. 

19 This will be true in all cases where the act of the third party is lawful, or where, 
being under no duty to act, he refrains from acting. 

20 An instance of this is the right of privacy. Pavesich ». New England Life Ins. 
Co., 122 Ga. 190, 50 S. E. 68. Also the suggested liability for negligent lan- 
guage, which has been adopted in New Hampshire. See an article by Professor Jere- 
miah Smith in 14 Harv. L. REv. 184; Cunningham v. Pease House Furnishing Co., 74 
N. H. 435, 69 Atl. 120. 
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Held, that the plaintiff cannot recover. Jones v. Zodlogical Society of Phila- 
delphia, 71 Leg. Intell. 757 (Com. Pleas, Phila. Co., Pa.). 

The court apparently considered the wild Asiatic ass not inherently danger- 
ous. It would probably be held otherwise in most jurisdictions, for the animal 
closely resembles the zebra, which is treated as dangerous. Marlor v. Ball, 16 
T. L. R. 239. See 2 New INTERNAT. Encyc. 111. Scienter or negligence would 
then be unnecessary. Some of the authorities suggest, however, that in any case 
the defendant’s only duty is to keep the animal “secure.” See Marlor v. Ball, 
supra, 240. But the generally accepted view is that the owner is bound at peril 
to keep it from doing injury. See Vredenburg v. Behan, 33 La. Ann. 627; 
SALMOND, Torts, 3 ed., § 126. This agrees with the common expressions that 
the “gist of the action” or the “negligence” consists in keeping the animal 
with notice, actual or presumed, of his vice. See Lynch v. McNally, 73 N. Y. 
347; Marble v. Ross, 124 Mass. 44; Smith v. Pelah, 2 Str. 1264; Hammond v. 
Melton, 42 Ill. App. 186. It is further illustrated by the rule that a good decla- 
ration need allege only keeping, vice, injury, and, in a proper case, scienter. 
May v. Burdett, 9 Q. B. 101; Brooks v. Taylor, 65 Mich. 208, 31 N. W. 837. 
And the fact that recovery has been had repeatedly where the animal was 
chained or caged seems conclusive against the contention that the defendant 
in the principal case had performed its full duty. Besozsi v. Harris, 1 F. & F. 
92; Laverone v. Mangianti, 41 Cal. 138; Wyatt v. Rosherville Gardens Co., 
2 T. L. R. 282; Sarch v. Blackburn, 4 C. & P. 297. Very often, in such cases, 
the plaintiff will lose because of his own fault in causing the injury. Marlor v. 
Ball, supra. But the plaintiff here was too young to be responsible for bring- 
ing the injury on herself. Meibus v. Dodge, 38 Wis. 300; Plumley v. Birge, 124 
Mass. 57; Linck v. Scheffel, 32 Ill. App. 17. And the negligence of the grand- 
father should not prevent recovery by the child even on the theory of imputed 
negligence, unless the grandfather may be said to be the agent of the parent, 
the real beneficiary. See 23 Harv. L. REV. 299. 


BANKRUPTCY — FRAUDULENT CONVEYANCES — INSURANCE ON PROPERTY 
FRAUDULENTLY CONVEYED. — The bankrupt conveyed property without con- 
sideration to the defendant, for the purpose of defrauding creditors. The 
defendant effected insurance on the property, and on the destruction of the 
property after bankruptcy proceedings had begun, collected the proceeds, 
which the trustee now claims. Held, that the trustee cannot recover. Tren- 
holm v. Klinker, 66 So. 738 (Miss.). 

Insurance is not a substitute for the property insured, but the product of a 
contract of indemnity. Accordingly when property fraudulently conveyed is 
destroyed, the insurance cannot be recovered by the trustee in bankruptcy as 
an altered form of the property. Bernheim v. Beers, 56 Miss. 149. So if the 
grantee effects the insurance, the trustee is powerless. If, however, the bank- 
rupt has paid the premiums, the insurance may be a fraudulent conveyance 
in itself, and the proceeds will then be recoverable by the trustee. Lerow v. 
Wilmarth, 9 Allen (Mass.) 382. See 26 Harv. L. REv. 362. In the principal 
case there is a hint of a secret trust for the grantor. In such a case, if the 
grantee insured for his undisclosed cestui, or if he purported to, and the cestui 
ratified, the cestui, or his trustee in bankruptcy, should of course be able to 
recover on principles of agency. Lerow v. Wilmarth, supra. 


BANKRUPTCY — FRAUDULENT CONVEYANCES — VOLUNTARY SETTLEMENTS 
UNDER ENGLISH BANKRUPTCY STaTuTE. — A bankrupt, within two years of 
bankruptcy, purchased a clock, and caused it to be affixed to a hotel of which 
his nephew was about to become lessee. In consideration of this being consid- 
ered part of the freehold, the landlord agreed to reduce the agreed yearly rental 
for the nephew. Held, that the trustee cannot recover from the nephew. In 
re Branson, [1914] 3 K. B. 1086 (C. A.). 
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The English bankruptcy statute provides that any settlement of property, 
not made in favor of a bond fide purchaser, shall, if the settlor becomes bank- 
rupt within two years, be void as against the trustee in bankruptcy. 46 & 47 
Vict., c. 52, § 47. By subsection 3, a “settlement” is defined to include any 
conveyance or transfer. The transfer to the landlord was for value and in good 
faith, and clearly cannot be upset. In re Carter & Kenderdine’s Contract, [1897] 
I Ch. 776. But it inured to the sole benefit of the nephew, and as a volunteer 
he would seem to be within the provisions of the statute, and bound todisgorge. 
The English courts, however, hold that the word “settlement” covers only 
those gifts where it was intended that the donee should retain the subject 
matter more or less permanently. Jn re Plummer, [1900] 2 Q. B. 790. Since 
the property never passed to the donee, the principal case may be supported 
on this very technical construction. See Im re Harrison, [1900] 2 Q. B. 710. 
If the other requisites for a fraudulent conveyance were present, however, the 
result would probably have been different in our courts. See Merchants’ & 
Miners’ Transportation Co. v. Borland, 53 N. J. Eq. 282, 31 Atl. 272; 25 Am. 
L. REv. 185, 196. 


BANKRUPTCY — PARTNERSHIP CASES — EFFECT OF DISCHARGE OF FIRM 
on LiaBILity OF NON-BANKRUPT PARTNERS. — A bankrupt partnership offered 
a composition whose terms provided for the release of the members from indi- 
vidual liability on firm debts. As the partners were not personally bankrupt 
and their private estates were not being administered, the bankruptcy court 
required that this condition be omitted. After accepting the amended com- 
position, the creditors sue the individual partners in the state court. Held, 
that the actions will be enjoined, on the ground that the composition in bank- 
ruptcy discharged the partners as well as the firm. Abbott v. Anderson, 106 
N. E. 782 (Ill). 

In reaching this conclusion the court relies upon the principle, established 
since the confirmation of the composition, that the estates of non-bankrupt 
partners may be administered in the firm bankruptcy for the purpose of paying 
firm debts. Francis v. McNeal, 228 U. S. 695. The precise result, moreover, 
finds support in the language of the Supreme Court. See Francis v. McNeal, 
supra, 701. It must be admitted, however, that a consistent application of the 
entity theory of partnership, recognized certainly to some extent by the Bank- 
ruptcy Act of 1898, would demand the contrary result in both cases. BANK- 
ruptcy Act oF 1898, § 1@ (19); § 5 a, c, &. On this ground previous authori- 
ties had held that a discharge of the firm did not discharge the partners. Strause 
v. Hooper, 105 Fed. 590; In re Hale, 107 Fed. 432. See 1 LOVELAND, BANK- 
RUPTCY, § 278. Some courts had also declined to administer individual assets 
on the bankruptcy of the firm alone. In re Bertenshaw, 157 Fed. 363. See 
27 Harv. L. Rev. 175. It was clearly established, furthermore, that the firm 
could be bankrupt although the members were not. Dickas v. Barnes, 140 
Fed. 849; In re Pincus, 147 Fed. 621. But cf. Vaccaro v. Security Bank of 
Memphis, 103 Fed. 436, 442. To carry the entity theory through successfully, 
however, it would be essential that some obligation to contribute to the pay- 
ment of the firm debts run to a bankrupt firm from its members, for otherwise 
bankruptcy proceedings against the firm seem rather fruitless. See In re Forbes, 
128 Fed. 137, 139; 20 Harv. L. REv. 589, 603. But neither the common law 
nor the Bankruptcy Act furnishes any basis for such a liability. See Francis v. 
McNeal, supra, 699. But cf. 18 Harv. L. REV. 495, 500. Accordingly, how- 
ever objectionable the combined result of the principal case and Francis v. 
McNeal may be from the point of view of the entity theory or of logic, it 
nevertheless accomplishes justice and is not wholly unfortunate. For it avoids 
the futility of discharging only a shadowy partnership entity and yet relieves 
the partners from liability only after using their individual estates in payment 
of the firm creditors. On the facts of this particular case, it is true, the hard- 
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ship to the creditors was severe. But it was unavoidable, for the court was 
bound to give effect to the discharge in the light of the law as it had been de- 
termined since the decision of the bankruptcy court. 


BANKRUPTCY — STATE BANKRUPTCY AND INSOLVENCY LAws — EFFECT OF 
GENERAL ASSIGNMENT UNDER STATE LAws.— A state statute provided that a 
general assignment should dissolve prior attachments and should entitle the 
debtor to a discharge on certain conditions. After an attachment, the debtor 
made a general assignment, and within four months thereafter, but more 
than four months after the attachment, a petition in bankruptcy was filed 
pa Mg Held, that the attachment is valid. Pelton v. Sheridan, 144 Pac. 
410 (Ore.). 

The National Bankruptcy Act is the supreme law of the land, and suspends 
state statutes which encroach upon its domain. Parmenter Mfg. Co. v. Ham- 
ilton, 172 Mass. 178, 51 N. E. 529. See Tua v. Carriere,117 U.S. 201. Accord- 
ingly, the provision for discharge in the statute in the principal case is clearly 
objectionable, and the court holds it such an integral part of the statute that 
the whole must fall. The assignment was, therefore, absolutely void, and left 
the attachment untouched. It has been held, however, that a general assign- 
ment under a similar statute may still be good as a common-law assignment. 
Boese v. King, 108 U.S. 379. Regardless of the wisdom of this doctrine, it is 
clear that even this decision does not give the assignment more than its com- 
mon-law effect, so that all peculiar statutory incidents are inoperative and the 
prior attachment would not be dissolved. Boese v. King, supra. Some states, 
however, have mistakenly held that the assignment takes effect under 
the statute, and is only nullified by proceedings in bankruptcy, so that the 
attachment lien, being once dissolved, cannot be revived. Binder v. McDonald, 
106 Wis. 332, 82 N. W. 156. The statute in the principal case might perhaps 
be held to trench upon the national act by reason alone of its provision for dis- 
solving attachments. For it may be said that the national act requires by 
necessary implication that all liens older than four months shall stand, and 
that a state law which gives to general assignments the effect of avoiding prior 
attachments conflicts with the federal law. See Tua v. Carriere, supra. Cf. 
Ebersole v, Adams, 10 Bush (Ky.) 1873; Binder v. McDonald, supra. 


CARRIERS — DISCRIMINATION AND OVERCHARGE — MISTAKE: LIABILITY 
FOR QUOTING PUBLISHED RATE NO LONGER APPLICABLE BECAUSE OF CHANGE 
In NAME OF STATION. — The defendant railroad had filed with the Interstate 
Commerce Commission through tariffs on cement, naming $1.85 and $2.25 per 
ton as the rates, respectively, to Bradford and Niantic. Bradford station was 
then renamed Melville station, and Niantic station was renamed Bradford 
station; but the changes were not indicated in the schedules published or on 
file. More than a year later a shipper consigned cement to the new Bradford 
station, relying on the published schedules which indicated a rate of $1.85 to 
“Bradford.” The carrier collected the freight at $2.25 from the consignee, who 
was reimbursed by the shipper. Held, that the shipper can recover the differ- 
_ “ype the railroad. Charles Warner Co. v. Delaware, L. & W. R. Co., 32 

.C.C, 244. 

Under the federal laws, any deviation from tariffs published and filed with 
the Interstate Commerce Commission is forbidden. 34 Stat. AT LARGE, 586. 
So stringent is the prohibition that, where shipments have been made in reliance 
on tariffs negligently misquoted by a freight agent, the shipper is denied re- 
covery in an action for such negligence, since recovery would indirectly violate 
the statute. Jilinois Central R. Co. v. Henderson Elevator Co., 226 U. S. 441; 
Poor v. Chicago, B. & Q. Ry. Co., 12 I. C. C. 418. See 27 Harv. L. Rev. 177. 
A recent Missouri case adopts this view. Sloop v. Delano, 170 S. W. 385 (Mo. 
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App.). A contrary decision in South Carolina cannot be supported, in view of 
federal decisions in a field in which the federal law is supreme. Driggs v. 
Southern Ry. Co., 81S. E. 431. Cf. Gulf, C.& S. F. Ry. Co. v. Hefley, 158 U.S. 
98. It is submitted that in the principal case also recovery should have been 
denied. Existing tariffs can be changed, under the statute, only by filing new 
schedules with the Commission. The scheduled rate to Bradford appeared to 
be $1.85. But the lawful rate to the place of consignment was still $2.25, 
though the name of the station had been changed, and its old name given to 
a station enjoying lower rates. The conclusion seems inevitable that the de- 
cision in substance compels the railroad to charge the complainant less than 
the lawful rate, in violation of the statute. 


CarRIERS — Duty TO TRANSPORT AND DELIVER — RIGHT OF CONSIGNOR 
to Sue. — Lumber was sold and consigned to the purchaser. Title passed 
upon shipment, but, owing to the carrier’s failure to transport by the stipu- 
lated route, the consignee refused to receive the goods. The consignor sues the 
carrier upon the contract of shipment. By statute all actions must be main- 
tained by the real party in interest. Held, that the plaintiff cannot recover. 
Warren & O. V. Ry. Co. v. Southern Lumber Co., 170 S. W. 998 (Ark.). 

The weight of authority apparently holds that the consignor, as party to the 
contract of shipment, may sue thereon without showing any interest in the 
goods. Blanchard v. Page, 8 Gray (Mass.) 281; Finn v. Western R. Co., 112 
Mass. 524; Carter v. Southern Ry. Co., 111 Ga. 38, 36 S. E. 308; Dunlop v. 
Lambert, 6 Cl. & F. 600. Not being the owner, however, he cannot sue in tort. 
Wetzel v. Power, 5 Mont. 214. See Dawes v. Peck, 8T. R. 330. The consignee, 
also, if title has passed, may sue the carrier in contract in his own name upon 
the theory that the consignor contracted as his agent, or in tort for breach of 
duty. Bank of Irvin v. American Express Co., 127 Ia. 1, 102 N. W. 107; Dyer 
v. Great Northern Ry. Co., 51 Minn. 345, 53 N. W. 714. Some authorities, how- 
ever, support the instant case in holding that the consignee alone can sue if 
the legal title is in him. Union Pacific R. Co. v. Metcalf, 50 Neb. 452, 69 
N. W. 961; Blum v. Caddo, 1 Woods (U.S.) 64. See Dawes v. Peck, supra. 
But the statutory requirement that actions be brought in the name of the real 
party in interest is not generally held to preclude suit by the consignor, even 
though title be in the consignee. Hooper v. Chicago & N. W. Ry. Co., 27 Wis. 
81; Southern Express Co. v. Craft, 49 Miss. 480. Contra; Union Pacific R. Co. 
v. Metcalf, supra. It is submitted that the preferable view allows the con- 
signor to recover. In the first place, it obviates the troublesome question of 
locating title, and thus conduces to simplicity. There is no hardship on the 
carrier, for recovery by the consignor bars an action by the owner. See Carter 
v. Southern Ry. Co., supra. And the consignor is forced to hold the proceeds for 
the party actually entitled. See Finn v. Western R. Co., supra. Then, too, since 
the consignor is primarily liable for freight, the carrier should be subject to a 
corresponding liability to him on the contract. See Central R. Co. of N. J. v. 
MacCariney, 68 N. J. L. 165, 52 Atl. 575; Portland Flouring Mills Co. v. British 
& F. M. Ins. Co., 130 Fed. 860. 


CARRIERS — LimITATION OF LiABILITY — EFFect OF NOTICE FILED WITH 
Pus.ic SERVICE Commission. — The plaintiff checked her baggage on an intra- 
state journey without declaring its value. The defendant carrier had filed a 
notice with the Public Service Commission limiting its liability for baggage, in 
accordance with a state statute which provided that every carrier should be 
liable for the full value of baggage, but that value in excess of one hundred and 
fifty dollars should be declared, and excess charges paid. N. Y. Consor. Laws, 
Pustic SERVICE Law, § 38. The plaintiff had no knowledge of this regulation 
or of a similar limitation printed on the baggage check. Held, that the plain- 
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tiff may recover the full value. Dazey v. New York Central & H. R. R. Co., 
150 N. Y. Supp. 58 (Sup. Ct.). 

The court construes the statute as declaratory of the common law, which 
holds the carrier to full liability in the absence of an estoppel against the ship- 
per owing to express agreement or valuation. Rawson v. Pennsylvania R. Co., 
48 N. Y. 212. Filing the regulation with the commission seems properly 
held not to carry constructive notice of the limitation to the shipper. An 
opposite conclusion, however, has been reached as to shipments under 
the Interstate Commerce Act. Boston & Maine R. Co. v. Hooker, 233 U. S. 
97, criticised in 27 Harv. L. REv. 737. It is to be regretted that so desir- 
able a rule as that of the principal case should have been thus restricted 
in operation. 


ConFict or Laws — OsBLicaTions Ex DELICTO: CREATION AND ENFORCE- 
MENT — ACTION BY PERSONAL REPRESENTATIVE FOR TORT COMMITTED UNDER 
FOREIGN STATUTE WHICH VESTED THE RIGHT IN BENEFICIARIES. — The Penn- 
sylvania death statute gave an action to the widow of the deceased, but if no 
widow, to his personal representative, the damages to go to the widow and 
children. In default of such relatives it vested the action in the parents of 
the deceased. The New York statute created a similar right, but provided 
that the suit be brought in all cases by the deceased’s personal representative. 
Two servants of the defendant were wrongfully killed in Pennsylvania. Suits 
were brought in New York by their personal representatives, in the one case for 
the benefit of the wife and child, in the second for that of the parents. Held, 
that recovery be allowed.in the first case, and refused in the second. Teti v. 
Consolidated Coal Co., 217 Fed. 443-(N. D., N. Y.). 

When a statutory tort is committed in a foreign jurisdiction, the statute of 
that sovereign creates the right of action. Usher v. West Jersey R. Co., 126 
Pa. St. 206, 17 Atl. 597; Higgins v. Central N. E. & W. R. Co., 155 Mass. 176, 
29 N. E. 534. It may therefore limit the extent of the right and determine 
to whom the cause of action shall be given. Stone v. Groton, etc. Co., 77 Hun 
(N. Y.) 99, 28 N. Y. Supp. 446. See 18 Harv. L. REv. 220. Some courts have 
held, however, that where there is an analogous statute in the state where suit 
is brought, allowing some other person to sue than the one designated by the 
lex loci delicti, the former may sue. Stewart v. Baltimore & Ohio R. Co., 168 
U. S. 445. These cases are limited on their facts to situations where the two 
statutes designate the same persons to take the money ultimately, but give the 
cause of action itself to different representatives. It is said that the court will 
look at the substance of the matter rather than the form, and will not be influ- 
enced by a difference in the formal parties plaintiff. See Strait v. Yazoo & M. 
V. R. Co., 209 Fed. 157. The principal case adopts this distinction, and ac- 
cordingly allows recovery in the first case, but reaches the contrary result in 
the second, where the cause of action vested in the parents for their own bene- 
fit and not in a representative capacity. While this classification reconciles 
the conflicting cases there seems little to be said for it on theory. For if “jus- 
tice” can be supposed to require the entertainment of a suit brought by a 
person who has no cause of action under the statute, there would seem to be 


no logic in confining the operation of this over liberal rule to the one class of 
cases. 


CONSTITUTIONAL LAw— PeErsoNAL RicHTts— LIBERTY TO CONTRACT: 
STATUTE FoRBIDDING EXACTION OF AN AGREEMENT NOT TO BELONG TO LABOR 
UNION AS CONDITION OF EmpLoyMENT. — A statute prohibited employers 
from requiring of laborers an agreement not to belong to a labor union, as a 
condition of either securing or continuing in a job. Kansas Session LAws 
OF 1903, Cc. 222; GEN. Stat. Kansas, 1909, §§ 4674, 4675. Held, that the 
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statute is obroxious to the Fourteenth Amendment. Coppage v. Kansas, 236 
U.S. 1. 

For a discussion of this case, in connection with the general problem of 
liberty of contract under the Constitution, see Notes, p. 496. 


CONSTITUTIONAL LAw— PERSONAL RiIGHTS— LIBERTY TO CONTRACT: 
STATUTE REQUIRING CORPORATIONS TO GIVE TRUE REASON FOR DISCHARG- 
ING EmpLoyErs.—A statute required every corporation to give a dis- 
charged employee a true statement of the reason for dismissal, within ten days 
after application therefor. Held, that the statute is obnoxious to the Four- 
teenth Amendment. St. Louis S. W. Ry. Co. v. Griffin, 171 S. W. 703 (Tex.). 

For a discussion of the right to restrict liberty of contract, see NOTES, p. 496. 


CONSTITUTIONAL LAw— PERSONAL RicHTS— LIBERTY TO CONTRACT: 
STATUTE REQUIRING EMPLOYERS TO GIVE EMPLOYEES ONE Day oF REST IN 
SEVEN. — A statute required manufacturing and mercantile establishments 
to give their employees twenty-four consecutive hours of rest in every seven 
days. New York Lazor Law, Art. 6, § 8a; ConsotmatTep Laws, c. 31 
(LAWS OF 1909, c. 36), as amended Laws oF 1913, c..740; PENAL Law, § 1275. 
Held, that the statute is not a deprivation of liberty without due process of 
law. People v. C. Klinck Packing Co., 52 N. Y. L. J. 1925 (Ct. App.). 

For a discussion of this case, in connection with the general problem of lib- 
erty of contract under the Constitution, see NoTEs, p. 496. 


CONSTITUTIONAL LAW— PERSONAL RicHTS— LIBERTY TO CONTRACT: 
STATUTES RESTRICTING EMPLOYMENT OF ALIENS. —A statute required 
municipal corporations to employ on public works only United States citi- 
zens. NEw YorK LAsor Law, Art. 2, § 14; LAws OF 1909, c. 36. Held, that 
the statute deprives aliens of their rights under the Fourteenth Amendment. 
People v. Crane, 52 N. Y. L. J. 1408 (N. Y. App. Div.). 

An Arizona statute forbade any employer to hire more than a certain per- 
centage of aliens. Held, that the statute is unconstitutional. Raich v. Al- 
torney-General (not yet reported. Decided by the U. S. Dist. Ct., Dist. of 
Arizona, early in January, 1915). 

For a discussion of these cases, in connection with the general problem of 
liberty of contract under the Constitution, see NOTES, p. 496. 


CoRPORATIONS — CHARTERS — REFORMATION OF CHARTER FOR MISTAKE 
or IncorPporATorS. — Articles of incorporation, filed in compliance with a 
general law, by mistake of the incorporators failed to include a qualification 
on the clause restricting the right to dispose of stock. Held, that equity has 
no jurisdiction to reform the articles. Casper v. Kalt-Zimmers Mfg. Co., 149 
N. W. 754 (Wis.). 

At common law the creation of corporations is the prerogative of the sover- 
eign, exercised, under the constitutional theory of division of powers, by the 
legislature. See Spotswood v. Morris, 12 Ida., 360, 383, 85 Pac. 1094, 1101; 
People v. Coleman, 59 Hun (N. Y.) 624, 13 N. ¥Y. Supp. 833. See McKim v. 
Odom, 3 Bland Ch. (Md.) 407, 417. The special grant of a corporate charter 
is therefore regarded as a legislative act. Lee v. Bude & T. J. Ry. Co., L. R. 
6 C. P. 576. The same theory has prevailed where the incorporation is under 
a general law. See Lord v. Equitable Life Assur. Society, 194 N. Y. 212, 238, 
87 N. E. 443, 452. In substance, however, incorporation under a general law 
is consensual in nature. By passing such a law the sovereign seems to have 
entrusted his prerogative, to that extent, to the people, leaving them free to 
incorporate at their own volition. The act of filing the articles of incorporation 
in substance places on record the contract between the incorporators, and in 
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itself involves no peculiar legislative action. Accordingly there seems no com- 
pelling reason why the articles should not lie within equity’s jurisdiction to 
reform. See Cleghorn v. Zumwalt, 83 Cal. 155. The exercise of a jurisdiction 
to reform for mistake in any given case would depend, of course, upon the 
degree to which strangers, who had relied upon the articles as filed, might be 
prejudiced. Nor would such control of corporate charters by equity be wholly 
exceptional, for it has long exercised similar supervision in disregarding the 
corporate fiction when necessary to avoid unconscionable use of the franchise. 
See United States v. Milwaukee Refrigerator Transit Co., 142 Fed. 247, 254. 


CrIMINAL LAW — DEFENSES — PARTICIPATION TO DETECT Crime. — The 
defendant had received money from X to make an illegal purchase of whisky 
from Y, and under promise of immunity given by a deputy sheriff, in order to 
acquire evidence against Y, made the purchase, and delivered the whisky to 
X. The defendant was then indicted under a statute making it a crime to act 
as agent of the buyer in an unlawful sale of intoxicating liquor. Held, that a 
conviction is proper. Braniley v. State, 65 So. 512 (Miss.). 

A detective who coéperates with a criminal for the purpose of getting evi- 
dence against him cannot be guilty of an offense for which an animus furandi is 
required. Price v. People, 109 Ill. 109. See Commonwealth v. Hollister, 157 
Pa. 13, 27 Atl. 386. Even where this element is not essential, although 
mens rea is clear from the detective’s intentional participation in the criminal 
act, he will be protected. See Carroll v. Commonwealth, 84 Pa. St. 107; Wright 
v. State, 7 Tex. Cr. App. 574. This immunity has been carried to the danger- 
ous extent of protecting the detective where, had he not been acting in that 
capacity, he would have been independently guilty of the offense he was en- 
deavoring to detect. Regina v. Bannen, 2 Moody C. C. 309; State v. Torphy, 
78 Mo. App. 206. But see Dever v. State, 37 Tex. Cr. App. 396,30 S. W. 1071. 
The principal case is clearly right in not extending the immunity to the com- 
mission of a crime quite distinct from that committed by the criminal. The 
proper test, however, would seem to be not whether the crime committed was 
a separate offense, but rather, whether the detective’s crime be one for which 
he could be held independently, though the criminal had never gone for- 
ward and completed the offense. Any other principle would give immunity to 
the commission of murder as a means of detecting a murderer. 


EASEMENTS — NATURE AND CLASSES OF EASEMENTS — RIGHT TO AN UNOB- 
STRUCTED VIEW OF THE PREMISES FROM THE HicHway. — A.’s building pro- 
jected into the highway eighteen inches beyond B.’s, so that a portion of the 
side wall was exposed to view from the street. A. was in the habit of using this 
wall for advertising purposes. B. set up signboards at right angles to the 
front of his building, extending from a point about eight inches from the ground 
upward for twenty-two feet, at about nine inches from the side wall of A.’s 
building, entirely obscuring the view of the wall from the street. In a suit by 
B. for damages from A.’s pasting bills over these boards, A. counterclaims, 
asking an injunction to restrain B. from obstructing the view of his wall. Held, 
that the injunction will be granted. Cobb v. Saxby, [1914] 3 K. B. 822. 

For a discussion of the question whether this case necessitates a recognition 
of a “ right of publicity,” see NoTEs, p. 499. 


EvmENCE — DocuMENTs — AUTHENTICATION OF LETTERS NOT IN SENDER’S 
HANDWRITING. — In an action on an account, the plaintiff offered in evidence 
letters alleged to have been sent by the defendant, an illiterate. The plaintiff 
could not authenticate the letters by direct proof, but showed that they related 
to the account, and were consistent with facts as otherwise proved. Some of 
the letters purported to contain checks, and corresponding checks were pro- 
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duced. Held, that the letters are admissible. Fayette Liquor Co. v. Jones, 83 
S. E. 726 (W. Va.). 

Letters not received in due course of post in reply to previous communications 
must be authenticated in some other way, usually by proof that they are in 
the handwriting of the alleged sender, or of some one authorized by him. Lingg 
v. State, 28 Ind. App. 248, 61 N. E. 696; Sweeney v. Ten Mile Oil & Gas Co., 
130 Pa. St. 193, 18 Atl. 612. But it has been stated that the contents of a letter 
cannot be used to prove its genuineness. Freeman v. Brewster, 93 Ga. 648, 21 
S. E. 165. Exceptions have been made to this rule, however, in cases where the 
ordinary methods of authentication are unavailable. In re Deep River National 
Bank, 73 Conn. 341, 47 Atl. 675; Hollister Bros. v. Bluthenthal, 9 Ga. App. 171, 
70 S. E. 970. See 3 WIGMORE, EVIDENCE, § 2148. Thus, in an early case, 2 
letter sent by an illiterate was held to be authenticated by its contents. Single- 
ton v. Bremer, Harp. (S. C.) 201, 209. Similarly, an unsigned typewritten letter 
was admitted, because it related to matters peculiarly within the knowledge 
of the alleged sender. Commonwealth v. Drum, 42 Pa. Super. Ct. 156. So, too, 
another court held that a letter was sufficiently authenticated by its reference 
to subjects previously discussed between the sender and the addressee. People 
v. Adams, 162 Mich. 371, 385, 127 N. W. 354, 360. Under circumstances where 
authentication by handwriting is impossible, the doctrine of these cases seems 
necessary and just, but it is properly restricted to cases where the internal evi- 
dence strongly negatives the possibility of fraud. 


INFANTS — Torts — LIABILITY FOR TorT ARISING IN CONNECTION WITH 
Contract. — The defendant, an infant, hired a motor-car of the plaintiff to 
ride to a certain destination. During an intentional deviation, the car was 
injured without negligence on the defendant’s part. The plaintiff sues in 
tort for conversion. Held, that he cannot recover. Fawcett v. Smethhurst, 31 
T. L. R. 85 (K. B. Div.). 

The general rule imposing liability on infants for their torts is subject to 
the ill-defined exception of “torts arising out of contract.” Slayton v. 
Barry, 175 Mass. 513, 56 N. E. 574. Thus, in England an infant is not liable 
for deceit in inducing a contract. R. Leslie, Lid., v. Sheill, [1914] 3 K. B. 607. 
In this country, however, there is vigorous protest against according such 
immunity. Fitts v. Hall,g N. H. 441; Rice v. Boyer, 108 Ind. 472, 9 N. E. 420. 
Contra, Slayton v. Barry, supra. See WiLutston, SALES, § 26; 14 Harv. L. 
REv. 71. So, too, the American authorities, contrary to the principal case, 
generally hold an infant liable for conversion on the unauthorized use of a 
chattel bailed. Churchill v. White, 58 Neb. 22, 78 N. W. 360; Freeman v. 
Boland, 14 R. I. 39; Towne v. Wiley, 23 Vt. 355. Contra, Penrose v. Curren, 
3 Rawle (Pa.) 351. In fact, the phrase “tort arising out of contract” is ob- 
scurely applied. For instance, it is said that the negligent injury of a bailed 
article is substantially a breach of an implied promise of careful use, for which 
the infant cannot be sued merely by changing the form of action. Young v. 
Muhling, 48 N. Y. App. Div. 617, 63 N. Y. Supp. 181. By this reasoning an 
intentional injury, being a fortiori a breach of contract, could not sustain an 
action ex delicto against the infant. But the law is otherwise. Moore v. East- 
man, t Hun (N. Y.) 578. See Eaton v. Hill, 50 N. H. 235, 240. If it be granted 
that there is sound policy in holding an infant for his torts, the mere circum- 
stance that he has possession of another’s property by virtue of an unenforceable 
contract should not afford him greater license. The principal case would seem 
entirely too solicitous of the infant. Cf. Burnard v. Haggis, 14 C. B. N.S. 45. 


INSURANCE — RE-INSURANCE — LIABILITY OF RE-INSURER TO INSURED 
wHo Accepts ASSIGNMENT OF RE-INSURANCE CONTRACT IN SATISFACTION OF 
His CLamm. — The re-insurer of a suretyship company covenanted to pay the 
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company all damages for which it should become responsible on a bond to 
indemnify the plaintiff, before the company was compelled to pay. The plain- 
tiff recovered against the suretyship company on the bond, and in satisfaction 
of the judgment accepted an assignment of the claim against the re-insurer. 
Held, that the plaintiff can recover on the assigned claim. MacArthur Bros. 
Co. v. Kerr, 107 N. E. 572 (N. Y.). 

For a discussion of the liability of a re-insurer, see 28 Harv. L. REV. 302. 
As is there pointed out, if the contract in the principal case required the re- 
insurer to pay an insolvent re-insured the full amount of a claim, rather than 
the dividend to which the insured was entitled, it should be void in its inception 
as against public policy. See Hunt v. N. H. Fire U. Ass’n, 68 N. H. 305, 309, 
38 Atl. 145, 147. Such a construction, however, should not be adopted unless 
no other would satisfy the terms of the contract. In the principal case, since 
the agreement does not explicitly require a payment of more than the surety, 
if insolvent, would have to pay, the result seems correct. 


INSURANCE — RE-INSURANCE — MEASURE OF LIABILITY OF RE-INSURER 
WHEN INSURER INSOLVENT. — An insolvent indemnity company, which had re- 
insured some of its risks, was unable to pay more than a dividend on losses ac- 
cruing under the risks re-insured. An order of the court below permitted the 
receiver to compromise the claims against the re-insurer for less than its un- 
questioned liability if the original insurer had been able to pay in full. Held, 
that the order was not an abuse of judicial discretion. MacDonald v. Aina 
Indemnity Co., 92 Atl. 154 (Conn.). 

As the solvency of the re-insurer was not denied, the decision must be ex- 
plained on the ground that the legal sufficiency of the receiver’s claim to the 
full amount of the loss was at least doubtful. This is a noteworthy step toward 
a desirable result, opposed to the entire current of common-law authority, for 
the English case on which the court relies was reversed on appeal. In re Law 
Guarantee Trust and Accident Society, Ltd., [1914] W. N. 291 (C. A.). Fora 
criticism of the prevailing doctrine concerning the liability of a re-insurer, as 
exemplified by that decision, see 28 Harv. L. REV. 302. 


LANDLORD AND TENANT — RENT — LIABILITY FOR RENT AFTER BREACH 
oF COVENANT BY THE LANDLORD. — The plaintiff leased a room to the defend- 
ants to be used as a jewelry store, and covenanted not to rent any other store 
in the building to a tenant making a specialty of the sale of pearls. In conse- 
quence of the violation of this covenant, the defendant quit the premises and 
refused to pay any further instalments of rent. The plaintiff sues for the 
rent. Held, that the plaintiff cannot recover. University Club of Chicago v. 
Deakin, 106 N. E. 790 (Iil.). 

The principal case reaches a sensible result and would be beyond criticism 
if the question could be considered res integra. A lease is really a continuing 
contract, and might well be treated like any other bilateral contract. But cov- 
enants for rent in leases are generally regarded as independent, and the tenant 
is not excused from liability by reason of the landlord’s breach of covenant. 
Paradine v. Jane, Aleyn 26; Lewis & Co. v. Chisholm, 68 Ga. 40. The basis 
for this view appears to be that the lessee has received full consideration by 
acquiring an estate in the land. Fowler v. Bott, 6 Mass. 63. Another reason is 
that the law as to covenants in leases developed long before the contractual 
theory of implied conditions had been fully worked out. The harshness of the 
rule has been somewhat mitigated by allowing the tenant to terminate the lease 
when the premises have become untenantable. Piper v. Fletcher, 115 Ia. 263, 
88 N. W. 380; Bissell v. Lloyd, 100 Ill. 214. This result has been generally 
achieved by statute. Consor. Laws N. Y., REAL Property Law, § 227; GEN. 
Stat. MInn., § 6810. But the principle on which the tenant is absolved is not 
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that his covenant is dependent, but that there has been a constructive eviction. 
Where, as in the principal case, one room in a building is let, the principles of 
ordinary bilateral contracts might well be applied, since the lessee gets no 
estate in the land. See Shawmut National Bank v. Boston, 118 Mass. 125. 
But even in such cases the extension in the law would seem too radical to be 
made without the aid of a statute. But see Delmar Investment Co. v. Blumen- 
field, 118 Mo. App. 308, 322, 94 S. W. 823, 828. Cf. Chicago Legal News 
Co. v. Browne, 103 Il. 317. 


Manpamus — Acts SuByeEcT TO MANDAMUS — COMPELLING City OFFI- 
CIALS TO SUBMIT ALLEGED UNCONSTITUTIONAL ORDINANCE TO POPULAR VOTE. 
— A statute provided that the board of city commissioners should submit to 
popular vote any measure proposed by a certain percentage of the qualified 
voters. The commissioners refused to hold such an election, on the ground 
that the proposed measure would be unconstitutional. Held, that mandamus 
will (a sera them. State ex rel. Foote v. Board of Commissioners, 144 Pac. 
241 (Kan.). 

The court objects that the constitutionality of the proposed ordinance is a 
purely moot question. It is true that the courts so far hesitate to pass upon 
the constitutionality of legislative acts that they allow the point to be raised 
only by one whose rights are threatened. Sinclair v. Jackson, 8 Cow. (N. Y.) 
543, 579. Moreover, courts will ordinarily refuse to restrain the legislative 
function of passing municipal ordinances, however unconstitutional they appear 
to be. New Orleans Water Works Co. v. New Orleans, 164 U.S. 471; Stevens v. 
St. Mary’s Training School, 144 Ill. 336, 32 N. E. 962. In the ordinary case, 
where the mere passing of the ordinance involves no injury or expense, ade- 
quate relief is secured by refusing to enforce it when asserted. In the principal 
case, however, to submit the ordinance to popular vote would involve a large 
expenditure of public money. Moreover, equity could effectively prevent the 
expense by a decree against the commissioners, giving relief by analogy to its 
well-established jurisdiction to enjoin the waste of public funds at the suit of 
a taxpayer. See Solomon v. Fleming, 34 Neb. 40; Elliott v. Detroit, 121 Mich. 
611, 84 N. W. 820; 28 Harv. L. REv. 309. Such considerations might well 
justify the court in refusing mandamus, where the invalidity of the proposed 
ordinance, if passed, would be undoubted; but they lose their force where, as 
in the principal case, the constitutionality of the ordinance was not seriously 
questioned. 


MASTER AND SERVANT — WoORKMAN’S COMPENSATION ACTS — EFFECT OF 
ILLEGALITY OF CONTRACT OF EMPLOYMENT. — In an action under the Work- 
man’s Compensation Act for injuries received by an employee in the course of 
his employment, it appeared that the plaintiff’s wages were to have been paid 
in food and drink, in violation of the Truck Acts, 1 & 2 Wm. IV, c. 37, 50 & 51 
Vict., c. 46. Held, that the plaintiff cannot recover compensation. Kemp v. 
Lewis, 111 L. T. R. 699 (C. A.). 

The case is one of first impression and its result seems questionable, if the 
relation of master and servant in fact existed. At common law, each party is 
subject to the incidents of the relation, although bound by no enforceable con- 
tract. Thus an infant whose contract is voidable may be barred by assump- 
tion of the risk. Houston & G. N. R. Co. v. Miller, 51 Tex. 270. Likewise an 
employer, who has the right to avoid the contract because of the employee’s 
fraudulent misrepresentation, may still be liable for the violation of a rela- 
tional duty resulting in injury to the employee. Galveston, H. & S. A. Ry. Co. 

’ v. Harris, 48 Tex. Civ. App. 434, 107 S. W. 108; Lupher v. Atchison, T. & S. F. 
R. Co., 81 Kan. 585, 106 Pac. 284. Contra, Norfolk & Western Ry. Co. v. 
Bondurant’s Adm’r, 107 Va. 515, 59 S. E. 1091. Doubtless a contract to 
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accomplish an illegal object would prevent a servant engaged in its perform- 
ance from recovering for injury. Wallace v. Cannon, 38 Ga. 199. But it seems 
that illegality in the form and not in the object of the contract, although it 
makes the contract void, should not affect the existence or the incidents of the 
relation. One of these relational duties is that imposed by the Workman’s 
Compensation Act. See Dicey, LAw AND PuBLIC OPINION, pp. 282-283. 
Even if the duty to pay compensation is regarded as contractual, it is difficult 
to support the principal case. The primary purpose of the Truck Acts is the 
protection of the employee. See Archer v. James, 2 B. & S. 67, 83. He is al- 
lowed to avoid any contract for the payment of his wages otherwise than by 
money; and he may recover such wages though he has received full value in 
some other form. Consequently it is strange, to say the least, to give the stat- 
ute such an effect as to deprive the workman of his right to compensation for 
injury. 

MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — RECOVERY 
UNDER STATUTE OF PLACE OF INJURY WHILE EMPLOYED UNDER CONTRACT 
Mave ELsewHeErE. — The plaintiffi’s intestate, while employed in New 
Jersey under a contract made in the state of New York for work to be done 
partly in each state, suffered a fatal injury in the course of his employment. 
The New Jersey workmen’s compensation act imposes a system of compensa- 
tion on all employments within the state, unless the parties expressly elect 
otherwise. N. J. Laws OF 1911, c. 95, § ii; c. 368. The plaintiff sues to recover 
compensation under the ‘New Jersey law. Held, that plaintiff may recover. 
American Radiator Co. v. Rogge, 92 Atl. 85 (Sup. Ct., N. J.). 

The problems in the conflict of laws arising under workmen’s compensation 
acts where the same employment is carried on in two or more states were dis- 
cussed in 27 Harv. L. Rev. 271. In view of that discussion, the principal case 
seems clearly sound in applying the law of the place of injury, since the New 
Jersey act simply substitutes for the master’s tort liability, by an agreement 
imposed by the law, a statutory liability broader in scope. N. J. Laws oF 1911, 
c. 95, § ii, cl. 9; c. 368. See Johnson v. Nelson, 150 N. W. 620 (Minn.). How- 
ever, another form of statute under which the employer creates a right for the 
employee against some state insurance fund, or private insurance company, 
might well have extraterritorial application. See Schweitzer v. Hamburg 
American S. S. Co., 78 N. Y. Misc. 448, 138 N. Y. Supp. 944; Gould’s Case, 215 
Mass. 480, 483, 102 N. E. 693, 604; 27 Harv. L. REv. 271. To avoid the in- 
convenience, uncertainty, and expense consequent upon an injury in the 
course of an employment contracted in a jurisdiction having the insurance 
type of statute, but carried on in another jurisdiction like that of the principal 
case, it seems desirable to have some uniform provision permitting employers 
whose business is carried on under such circumstances to elect to provide com- 
pensation under the law of the jurisdiction in which the principal establish- 
ment is located. 


MortTGAGES— FORECLOSURE— DEFECT OF TITLE AS DEFENSE TO PURCHASE- 
Money Mortcace. — The plaintiffs conveyed land as trustees under a power 
of sale and took back a purchase-money mortgage. The land passed to the de- 
fendants by mesne conveyances, each grantee, including the defendants, as- 
suming the mortgage. The defendants are still in undisturbed possession, but 
resist foreclosure on the ground that the original power of sale was invalid as 
a restraint upon alienation. Held, that foreclosure will be decreed. Peabody v. 
Kent, 213 N. Y. 154. 

While the original purchaser or his grantee remains in undisturbed possession 
of land, no defect of title in the grantor will afford a defense to the foreclosure 
of a purchase-money mortgage. Hulfish v. O’Brien, 20 N. J. Eq. 230; Black 
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v. Thompson, 136 Ind. 611, 36 N. E. 643; Parkinson v. Sherman, 74 N. Y. 88; 
Platt v. Gilchrist, 3 Sandf. (N. Y.) 118. See 8 Harv. L. Rev. 119. Even the 
pendency of an action at law by a third party to assert paramount title is not 
a conclusive answer to foreclosure proceedings. Banks v. Walker, 2 Sandf. 
Ch. (N. Y.) 344; Platt v. Gilchrist, supra. But in such a case equity may 
stay foreclosure, pending the determination of the action at law. Johnson v. 
Gere, 2 Johns. Ch. (N. Y.) 546. See Glenn v. Whipple, 12 N.J. Eq. 50; Edwards 
v. Bodine, 26 Wend. (N.Y.) 109, 114. Fraud or mistake might, of course, furnish 
a basis for rescission. Finck v. Canadaway Fertilizer Co., 152 N. Y. App. 
Div. 391, 136 N. Y. Supp. 914; Matter of Price,67 N. Y. 231. See Parkinson 
v. Sherman, supra, 94. But in the principal case any defect of title was patent 
on the records, so that relief of this sort was impossible. Whenever the purchaser 
is protected by covenants, he may of course recover for any breach of war- 
ranty, and will even have a defense to foreclosure by way of circuity of action, 
if there has been eviction by or surrender to paramount title. See Platt v. 
Gilchrist, supra. The later acquisition of paramount title by the purchaser, 
moreover, will not inure to the benefit of the grantor, where the mortgage 
contains no warranty of title. Brown v. Phillips, 40 Mich. 264. Cf. Jackson 
v. Littell, 56 N. Y. 108. This should be equally the case where the deed and 
the mortgage each contain full covenants. Randall v. Lower, 98 Ind. 255. Cf. 
Bush v. Marshall, 6 How. (U. S.) 284. But where the mortgage warrants title, 
and the original deed does not, it will be completely enforceable. Saunders v. 
Publishers’ Paper Co., 208 Fed. 441; Hitchcock v. Fortier, 65 Il. 239. 


NEGLIGENCE — Duty oF CARE— LIABILITY FOR OPERATION OF AUTO- 
MOBILE IMPROPERLY REGISTERED. — The owner of an improperly registered 
automobile permitted his son to take it for a ride. The son negligently injured 
the plaintiff. Held, that the father’s failure to register the car according to law 
renders him liable for the son’s negligence. Gould v. Elder, 107 N. E. 59 (Mass.). 

For a discussion of this case, as the latest development of the Massachusetts 
law concerning the relation of illegal conduct to negligence, see this issue of the 
REVIEW, at page 505. 


NEGLIGENCE — LIABILITY FOR FrreE Loss CaAusEepD By INyuRY TO THIRD 
Party’s Hose. — A fire hose which lay across the track was negligently cut by 
a street car of the defendant company’s. In consequence certain goods of the 
plaintiff’s which were stored in the burning building were destroyed. Held, 
that the plaintiff may recover. Birmingham, E. & B. R. Co. v. Williams, 66 
So. 653 (Ala.). 

For a discussion of this case, see NOTES, p. 511. 


NEGLIGENT MISREPRESENTATION — PARTICULAR CASES — ATTORNEY AND 
CLIENT: NEGLIGENT STATEMENT AS TO SECURITY. — The defendant, as solici- 
tor for the plaintiff, induced him to release certain lands from a mortgage, by 
negligently misrepresenting the value of the remaining security. The defend- 
ant himself had a subsequent lien on the lands released, and the security 
retained by the plaintiff proved wholly inadequate. The lower court found that 
there had been no conscious misrepresentation by the defendant. Held, that the 
plaintiff can nevertheless recover. Nocton v. Lord Ashburton, [1914] A. C. 932. 

Where there exists between the parties merely a general duty to be honest, 
a negligent misrepresentation will not make the defendant liable. Derry v. 
Peek, L. R. 14 A. C. 337; Angus v. Clifford, [1891] 2 Ch. 449. This doctrine has 
been much criticised in both England and America. 5 Law Quart. REV. 410; 
14 Harv. L. Rev. 185; 24 id. 415. And it has not been universally followed 
in the courts of this country. See Cunningham v. C. R. Pease, etc. Co., 74 
N. H. 435, 69 Atl. 120. Cf. Watson v. Jones, 41 Fla. 241, 25 So. 678; 
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Krause v. Busacker, 105 Wis. 350, 81 N. W. 406. But even if the rule be 
adopted, subsequent cases have made it clear that it does not affect the well- 
settled principles that conscious misrepresentation is not necessary to an implied 
warranty of an agent’s authority, to a warranty, to an estoppel, or in cases 
where a relational duty to know the truth exists between the parties. Starkey 
v. Bank of England, {1903] A. C. 114. See Low v. Bouverie, [1891] 3 Ch. 82, 
101; De la Bere v. Pearson, Lid., [1908] 1 K. B. 280. In accord with the instant 
case, therefore, attorneys may be held for damages sustained by their clients 
by reason of negligent advice. Byrnes v. Palmer, 18 N. Y. App. Div. 1, 45 
N. Y. Supp. 479; Jamison v. Weaver, 81 Ia. 212, 46 N. W. 996. Cf. Purves 
v. Landell, 12 Cl. & F. 91. In view of the benefit that accrued to the attorney 
from the misrepresentation, recovery may also be had upon the principle that 
a fiduciary will not be allowed to profit by the breach of his obligation, how- 
ever innocent he may have been of conscious falsification. Buckley v. Wilford, 
2 Cl. & F. 102; Gibbons v. Hoag, 95 Ill. 45; Hoopes v. Burnett, 26 Miss. 428. 


New Triat— Grounps FOR GRANTING NEw TRIAL — LIMITATION TO 
IssvE OF PLarntiFr’s Capacity. — An administratrix brought suit without al- 
leging or proving her appointment and qualification. This defect was consid- 
ered immaterial and not taken advantage of, but after verdict and judgment 
for plaintiff, pending appeal, a decision showed that this defect was demurrable. 
There was no other error in the proceedings to justify a new trial. Held, that 
a new trial will be granted, but limited to the issue made on the omitted aver- 
ment. Moss v. Campbell’s Creek R. Co., 83 S. E. 721 (W. Va.). 

From the earliest times there has been a notion that the issues of a case after 
verdict were entirely inseparable and that a new trial must involve a reopening 
of the whole case. Bond v. Spark, 12 Mod. 275. See contra, King v. Mawbey, 
6 T. R. 619, 638. A new trial, however, has never been regarded as a matter 
of right, but rather as a method of securing justice and correcting errors. 
Hutchinson v. Piper, 4 Taunt. 555. Consequently, if as a matter of fact the 
situation is such that the error is confined to a particular portion of the case 
and those issues are distinct and can be severed from the rest, the ends of jus- 
tice will be better served by preserving the good and discarding only what is 
erroneous. Lisbon v. Lyman, 49 N. H. 553, 582. This result has been reached 
in cases where the error was solely in regard to damages. Boyd v. Brown, 17 
Pick. (Mass.) 453, 461. But cf. Cerny v. Paxton & Gallagher Co., 83 Neb. 88, 
119 N. W. 14. See also 22 Harv. L. REv. 540. A similar procedure has been 
followed where the only error was on the issue of the plaintiff’s capacity, as in 
the principal case. Robbins v. Townsend, 20 Pick. (Mass.) 345. Whether or not 
in a given case a partial retrial will be proper must depend largely on its pe- 
culiar facts and on the discretion of the court as to the balance between public 
convenience and justice to the parties. Hall v. Hall, 131 N. C. 185, 42 S. E. 
562. In some states the matter is covered by statute. See Smith v. Whittlesey, 
79 Conn. 189, 63 Atl. 1085. 


PUBLIC SERVICE COMPANIES — REGULATION OF PUBLIC SERVICE COMPANIES 
— VALUATION FOR RATE Purposes. — A public service company had a non- 
exclusive revocable franchise. The Public Utility Commissioners ordered that 
no value be assigned to this franchise beyond the actual cost of procuring it 
when they computed the “present value” of the company’s property, as a 
preliminary to regulating its rates. The Supreme Court of the state upheld 
this order. 84 N. J. L. 463. On appeal to the Court of Errors and Appeals, 
held, that the order be reversed. Public Service Gas Co. v. Board of Public 
Utility Commissioners, 92 Atl. 606 (N. J.). 

See NoTEs, p. 501, on the question of valuing franchises for rate-making 
and other purposes. 
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RAILROADS — REGULATION OF RATES — STATUTORY PENALTY FOR VIOLA- 
TION OF STATE COMMISSION’S ORDER. — The Georgia Railroad Commission 
ordered the defendant railroad to cease demanding prepayment of freight from 
one connecting carrier and not from another, in order to avoid discrimination 
in favor of the longer route in violation of a state statute. The defendant 
took no steps to contest the order, and after two months the state brought 
suit for the penalty provided by the statute for violating the orders of the com- 
mission. Held, that the railroad may be held liable. Wadley Southern R. 
Co. v. Georgia, 235 U. S. 651. 

The commission’s order was found reasonable by the state supreme court. 
Wadley Southern R. Co. v. Georgia, 137 Ga. 497, 73 S. E. 741. In view of the 
discretion vested in the commission, this decision is unimpeachable, although 
on somewhat similar facts other courts have found that there was no discrimina- 
tion. Gamble-Robinson Commission Co. v. Chicago & N. W. R. Co., 168 Fed. 
161. See 27 Harv. L. REv. 754. The question before the court in the principal 
case, therefore, was whether the order violated the Fourteenth Amendment. 
Such administrative orders are legislative in nature, though founded on judicial 
inquiry, and the parties affected are clearly entitled to review by the courts. 
Prentis v. Atlantic Coast Line Co., 211 U.S. 210; Louisville & N.R. Co. v. Gar- 
rett, 231 U. S. 313. Accordingly, statutes which provide penalties so enormous 
as to deter litigating the validity of the rates imposed, have been held invalid 
as denying the equal protection of the laws and as depriving the carrier 
of property without due process of law. Ex parte Young, 209 U. S. 123; 
Wilcox v. Consolidated Gas Co., 212 U. S. 19, 53. The courts have reasoned 
that the carrier would rather obey an invalid order than risk incurring the 
tremendous penalty which might be imposed after long litigation. Missouri 
P. R. Co. v. Tucker, 230 U.S. 340, 349. See Ex parte Wood, 155 Fed. 190, 198. 
Where the statute expressly provides, however, for a judicial determination of 
validity, the present tendency is to construe the statute as imposing no penalty 
except for violations subsequent to such determination. Washington v. Oregon 
R. & Nav. Co., 68 Wash. 160, 167, 123 Pac. 3,6. This result has also been reached 
even where there was no express provision. See Coal Co. v. Conley, 67 W. Va. 
129, 159, 67 S. E. 613, 626. If, however, as in the present case, the railroad 
fails to exercise seasonably its right to judicial review, and the rate or order 
= regarded as valid, the penalty may then be imposed for violations from 

e outset. 


SELF-DEFENSE — Duty TO RETREAT — ATTACK BY ANOTHER INHABITANT 
IN ONE’s Own Home. — The defendant, being attacked by his son in the 
house where both resided, shot and killed his assailant without attempting to 
ore) Held, that the defendant is excused. People v. Tomlins, 107 N. E. 496 

N. Y.). 

By the weight of authority, a man who is attacked must “retreat to the 
wall,” if he can do so with safety, before killing his assailant. Commonwealth 
v. Drum, 58 Pa. St. 9; Patterson v. State, 146 Ala. 39, 41 So. 157. Cf. Erwin 
v. State, 29 Oh. St. 186; Runyan v. State, 57 Ind. 80. See 16 Harv. L. REv. 
567. But one who is attacked in his own dwelling, or on his premises adjacent 
thereto, need not seek safety in flight, since a man’s home is his “castle,” and 
he should not be compelled to leave its shelter. State v. Bissonnette, 83 Conn. 
261, 76 Atl. 288; State v. Rutledge, 135 Ia. 581, 113 N. W. 461. He need not 
even retreat to another part of the house. Brinkley v. State, 89 Ala. 34, 8 So. 
22. It would seem wholly immaterial, furthermore, that the assailant lived 
under the same roof, and accordingly the rule has been applied to attacks by a 
joint tenant, or by a husband or wife. Jones v. State, 76 Ala. 8; Hutcherson 
v. State, 170 Ala. 29, 54 So. 119; Watts v. State, 177 Ala. 24, 59 So. 270. Guests 
are accorded this same privilege of resistance. Jacobs v. State, 146 Ala. 163, 42 
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So. 70. Boarders, on the other hand, must retreat to their own rooms, at 
least when attacked by another inhabitant of the house. People v. Sullivan, 
7 N. Y. 306; State v. Dyer, 147 Ia. 217, 124 N. W. 629. In opposition, how- 
ever, to the whole doctrine exempting one attacked in the dwelling-house from 
the duty to retreat, it may be argued that when the assailant has entered the 
“castle,” it has ceased to be protection for the owner, and that there is accord- 
ingly no longer reason why he should not flee to avoid the necessity of killing. 
See May, CRIMINAL Law, 2 ed., § 67. 


SURETYSHIP — SURETY’S DEFENSES: MISCELLANEOUS — EFFECT OF As- 
SIGNMENT OF BUILDING CONTRACT BY CONTRACTOR ON RIGHTS OF MATE- 
RIALMEN. — The defendant company was surety on the bond of a contractor 
for the faithful performance of a contract with the United States for the erec- 
tion of a naval station, and for the prompt payment of all persons supplying 
“labor and materials in the prosecution of the work.” The contractor, being 
unable to complete the work, transferred his business, without the knowledge 
of the United States or the defendant, to a new corporation of which he was 
manager. The materialmen continued to furnish materials to this corpora- 
tion with knowledge of the assignment, and on the bankruptcy of the con- 
tractor and the new corporation, seek to hold the surety company on the bond. 
Held, that they may recover. The John Davis Co. v. Illinois Surety Co., 47 
Chic. Leg. News 177 (C. C. A., Seventh Circ.). 

Sureties on the bonds of contractors for the prompt payment of all ns 
furnishing labor and materials for the work are generally held directly liable to 
materialmen. Abbott v. Morrissette, 46 Minn. 10, 48 N. W. 416. Such a bond 
is construed as essentially a substitute for a mechanics’ lien, and extends to 
materials furnished to a sub-contractor or assignee. Hill v. American Surety 
Co., 200 U. S. 197; see Hardaway v. National Surety Co., 150 Fed. 465, 471. 
Accordingly, the surety may remain liable on his independent obligation to the 
materialmen, although discharged from his undertaking to the landowner by 
some act of the latter. Doll v. Crume, 41 Neb. 655, 59 N. W. 806. In the 
principal case, therefore, even the acceptance of a new contractor by the gov- 
ernment would not in itself have discharged the defendant from its obligation 
to the materialmen. The absence of such assent, however, did show that there 
had been no novation of principals, and that the continued furnishing of mate- 
rials by the materialmen did not involve, therefore, any recognition of a new 
principal on their part. The materialmen, then, must be deemed simply to 
have taken the new corporation as additional security, and to. have retained 
their rights against the contractor. Such conduct clearly could give the surety 
no legal defense, and any variation of the risk that might be involved would be 
too unsubstantial to discharge the surety, in view of the growing tendency of the 
law to hold surety companies to their obligations in spite of metaphysical 
variations of the risk. See Rule v. Anderson, 160 Mo. App. 347, 142 S. W. 358. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — FEDERAL 
Acency: STaTE TAXATION OF InDIAN CoAL Mines. — The United States 
leased the right to operate coal mines on lands in Oklahoma belonging to the 
Choctaw and the Chickasaw Indians, to the plaintiff, under a compact with 
the Indians to operate the mines in the interests of the tribes. Oklahoma then 
levied a gross revenue tax on all coal producers. Held, that the plaintiff is 
ig ae from the tax. Choctaw, Oklahoma, & Gulf R. Co. v. Harrison, 235 

. S. 292. 

That neither state nor nation can clog the governmental functions of the 
other by taxation is a necessary and an established proposition. McCulloch v. 
Maryland, 4 Wheat. (U. S.) 316; Collector v. Day, 11 Wall. (U. S.) 113. 
But what constitutes a governmental function is a perennial problem, not 
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easily solved. One clear-cut line has been drawn. No enterprise ordinarily 
regarded as private becomes a governmental function simply because under- 
taken by a state. South Carolina v. United States, 199 U. S. 437. See 19 
Harv. L. REv. 286. The principal case suggests that there is no corresponding 
limitation when an otherwise private industry is indulged in by the national 
government. Whatever the latter does, it does by virtue of its express or im- 
plied powers, and is supreme, even though what it has undertaken to do con- 
flicts with what would otherwise be within the constitutional power of the 
state. Veazie Bank v. Fenno, 8 Wall. (U.S.) 533. Cf. Briscoe v. Bank of Ken- 
tucky, 11 Pet. (U. S.) 257. See 23 Harv. L. Rev. 465. Nowhere is the inde- 
pendence of the federal government better recognized than in its relations with 
the Indians. In this field its control is exclusive. Worcester v. Georgia, 6 Pet. 
(U.S.) 515. See Cherokee Nation v. Georgia, 5 Pet. (U. S.) 1, 17; United States 
v. Holliday, 3 Wall. (U. S.) 407, 417. Accordingly, whatever it undertakes in 
their behalf it will see through, despite attempted interference by state tax- 
ing power. This freedom from state taxation, however, is limited narrowly 
to the accomplishment of the federal purpose. Railroad Co. v. Peniston, 18 
Wall. (U. S.) 5; National Bank v. Commonwealth, 9 Wall. (U. S.) 353. Hence, 
in the principal case, the court intimates that a tax on the coal after it had 
become the personal property of the lessee would be valid. See Thomas v. 
Gay, 169 U. S. 264, 273. 


TAXATION — WHERE PROPERTY MAY BE TAXED — SUCCESSION TAX ON 
SECURITIES TEMPORARILY REMOVED FROM THE STATE. — The testatrix, who 
was domiciled in Florida, carried on a loaning business in Iowa through an 
agent there. The notes and mortgages securing the loans, which had been 
kept in Iowa, were removed, a short time before the testatrix’s death, to a bank 
across the state line. Held, that they are subject to the Iowa inheritance tax. 
In re Adam’s Estate, 149 N. W. 531 (Ia.). 

An inheritance tax is the price exacted by the state for conferring the privi- 
lege of inheriting property by will or descent. Accordingly, the state where 
the property is located may tax its succession. Matter of Whiting, 150 N. Y. 
27,44 N. E. 715. But a mere chose in action, being intangible, properly has no 
situs anywhere. See 27 Harv. L. REv. 107, 113. Least of all can it be said to 
be located in the obligor’s hands. State Tax on Foreign Held Bonds, 15 Wall. 
(U. S.) 300. Therefore a debt owed to a foreign decedent is not, as such, sub- 
ject to an inheritance tax. Matter of Preston, 75 N. Y. App. Div. 250, 78 N. Y. 
Supp. 91. But see Conira, In re Joyslin’s Estate, 76 Vt. 88, 56 Atl. 281. How- 
ever, if the debt is represented by a specialty, the specialty itself, being capable 
of situs, may be taxed wherever found. New Orleans v. Stempel, 175 U. S. 
309; Wheeler v. Sohmer, 233 U. S. 434. See 28 Harv. L. Rev. 104. This 
reasoning will account for the principal case only on the assumption that the 
securities were removed from the state in order to evade taxation. See Buck 
v. Beach, 206 U.S. 392, 408; Poppleton v. Yamhill County, 8 Ore. 337. In 
any event, however, the capital employed in the loaning business, as measured 
by the notes, was in a sense the testatrix’s stock in trade, with a situs in 
Iowa, and upon this ground also the tax may be upheld. M etropolitan Life 
Ins. Co. v. New Orleans, 205 U.S. 395. See 28 Harv. L. REv. 214. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — JUSTIFICATION: 
STRIKE TO CompEL DiscHARGE OF NON-UNION MEN.— The defendants, 
members of a trade union, by threatening a strike, induced their employers 
to discharge the plaintiffs, and to refuse to reémploy them on the ground that 
they had refused to join the union. Held, that the plaintiffs are entitled to dam- 
ages and to an injunction. Fairbanks v. McDonald, 106 N. E. 1000 (Mass.). 

The temporal interests of both workingmen and employers are protected 
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against intentional disturbance when the disturbance, in the eyes of the law, is 
for a purpose which public policy does not sanction. The law’s traditional 
bias in favor of competition has led the courts to accord traders and manu- 
facturers complete competitive license, and injury sustained from such compe- 
tition is not actionable merely because it was intentionally inflicted. Mogul 
Steamship Co. v. McGregor, [1892] A. C. 25. But see TRADE Commission ACT, 
Fep. Stat. ANN., SUPP. 1915 60, 62. As to workingmen, a group of jurisdic- 
tions of which Massachusetts is the leader have conceived that public policy 
calls for a different view. Workingmen may strike to obtain better wages or 
working conditions from their own employers. Mimnasian v. Osborne, 210 
Mass. 250, 96 N. E. 1036. See L. D. Willcutt & Sons Co. v. Driscoll, 200 
Mass. 110, 113, 85 N. E. 897, 899. They may strike to get work away from 
other workingmen. Pickett v. Walsh, 192 Mass. 572,78 N, E. 753. But they 
may not strike to strengthen the union in its struggle with employers. Fol- 
som v. Lewis, 208 Mass. 336, 94 N. E. 316. The competitive self-interest 
which justifies coercive trade-union activity must, it is said, be an immediate, 
individual self-interest. Berry v. Donovan, 188 Mass. 353, 74 N. E. 603. The 
broader self-interest of which the union is a manifestation is considered 
too remote. And the social interest in trade unionism is disregarded. The 
principal case is therefore not an innovation. Lucke v. Clothing Cutters & 
Trimmers Assembly, 77 Md. 396, 26 Atl. 505; Erdman v. Mitchell, 207 Pa. 
St. 79, 56 Atl. 327. Contra, National Protective Ass’n v. Cumming, 170 N. Y. 
315, 63 N. E. 389; Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 380. 
Yet the shift of emphasis in modern jurisprudence from individual to so- 
cial interests has gone far toward shaking the foundation on which the 
Massachusetts cases rest. See 14 Harv. L. REv. 219; 26 Harv. L. Rev. 
259. And see dissenting opinions by Mr. Justice Holmes in Plant v. Woods, 
176 Mass. 492, 504, 57 N. E. 1o11, 1015, and in Coppage v. Kansas, 236 
U.S. 2, 99. 


Torts — Unusvat Cases oF Tort LiaBitity — Suit By WIFE FoR CAUus- 
ING IMPRISONMENT OF HusBAND. — The defendant, in order to satisfy his dis- 
like of the plaintiff’s husband, encouraged him to commit adultery, and then 
procured his arrest and conviction. The plaintiff sues for loss of her husband’s 
society and support caused by the imprisonment. Held, that she cannot re- 
cover. Nieberg v. Cohen, 92 Atl. 214 (Vt.). 

For a discussion of this case, see NOTES, p. 511. 


Trusts — CESTUI’S INTEREST IN THE Res — NATURE OF CESTUI’S INTEREST. 
The trustee and cestui que trust of a certain trust fund were citizens of New 
York. The cestui assigned his interest to the plaintiff, a citizen of Pennsylvania, 
who brought suit against the trustee in a federal District Court. Section 24 
of the federal Judicial Code provides that the District Courts shall not have 
jurisdiction of “‘any suit to recover upon any promissory note or other chose in 
action in favor of any assignee . . . unless such suit might have been prose- 
cuted in such court . . . if no assignment had been made.” ‘The District 
Court dismissed the bill for want of jurisdiction. Held, that the decree be 
reversed, partly on the ground that the cestui’s right under a trust was a 
property right and not a “chose in action” within § 24. Brown v. Fletcher, 235 
U. S. 589, 35 Sup. Ct. 154. 

For a discussion of the nature of the cestui’s interest in the trust res, see 
NOTES, p. 507. 


Trusts — CREATION AND VALIDITY — DIRECTION TO TRUSTEE TO Em- 
PLOY A PARTICULAR PERSON AS ATTORNEY IN ADMINISTERING THE TRUST. — 
A testator directed in his will that the executors of his estate should employ 
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his son as attorney for the estate at a fixed yearly salary. The executors re- 
fused to comply with the direction. The son brings this action to compel the 
executors to employ him. Held, that he cannot enforce the direction. In re 
Wallach, 150 N. Y. Supp. 302 (App. Div.). 

Whether the power of employment or the property of the estate to an extent 
sufficient for compensation be regarded as the res, there is apparently no in- 
herent reason why a valid trust cannot be created by a definite and mandatory 
direction to executors or trustees to employ a designated person in services 
for the estate. Such directions have been held binding in a few instances, in 
regard to other than legal services. Hibbert v. Hibbert, 3 Meriv. 681; Williams 
v. Corbet, 8 Sim. 349. In many cases, however, the recommendations have 
been construed as merely precatory, because of the weakness of the words, the 
indefiniteness of the direction, or a supposed inconsistency with the gift of the 
beneficial interest in the property or the administration of the estate. Shaw 
v. Lawless, 5 Cl. & F. 129; Finden v. Stephens, 2 Phil. 142; Foster v. Elsley, 19 
Ch. D. 518; Jewell v. Barnes’ Adm’r, 110 Ky. 329, 61 S. W. 360. Where the 
direction is to employ as attorney, the American cases usually hold that such 
restrictions are contrary to the policy of the law. Young v. Alexander, 16 Lea 
(Tenn.) 108; In re Ogier’s Estate, 101 Cal. 381, 35 Pac. 900; In re Pickett’s 
Will, 49 Ore. 127, 89 Pac. 377; In re Caldwell, 188 N. Y. 115, 80 N. E. 663. 
The necessity for codperation between trustee and attorney in their confi- 
dential relation appears to afford basis for this conclusion. 


WITNESSES — IMPEACHMENT — Party’s Own WitNEss: By Prior Con- 
TRADICTORY STATEMENTS. — In a trial for fornication, the prosecutrix, as a 
witness for the state, denied the commission of the act. The prosecuting 
attorney declared that he was not surprised. Prior statements of the prose- 
cutrix were then offered to impeach her testimony. Held, that the evidence is 
inadmissible. State v. MacRorie, 92 Atl. 578 (N. J. Sup. Ct.). 

In a murder trial, witnesses for the people, to the surprise of the prosecu- 
tion, testified that they could not identify defendant as the one who fired the 
shots. Evidence of their previous identification of the defendant was then 
offered. Held, that the evidence is inadmissible. People v. De Martini, 213 
N. Y. 203. 

The common law universally forbids impeachment of a party’s own witness 
by character evidence. Southern Bell Telephone, etc. Co. v. Mayo, 134 Ala. 641, 
33 So. 16. See 2 WiGMORE, EVIDENCE, § g00. But independent contradictory 
evidence indirectly discrediting the witness has generally been admitted. 
Pacific Mutual Life Ins. Co. v. Van Fleet, 47 Colo. 401, 107 Pac. 1087; United 
States Brewing Co. v. Ruddy, 203 Ill. 306, 67 N. E. 799. The chief difficulty 
has arisen in regard to the admission of the witness’s prior contradictory 
statements, as in the two principal cases. Such statements have generally 
been excluded. Wheeler v. Thomas, 67 Conn. 577, 35 Atl. 499; Coulter v. 
American Merchants’, etc. Express Co., 56 N. Y. 585. The objections usually 
made are that a party guarantees his witness’s credibility and that there will 
be danger of coercion by threats of impeachment. See Whitaker v. Salisbury, 
15 Pick. (Mass.) 534, 545; People v. Safford, 5 Denio (N. Y.) 112, 118. See 
also BULLER, Nis Prius, 7 ed., 297 a. The former ground has frequently been 
shown illogical and untrue and the latter is of no cogency. See 11 Am. L. REv. 
261; 2 WIGMORE, EVIDENCE, §§ 898-899. The result, moreover, is often unfair, 
and in some states relief has been sought by statutes which make the witness’s 
prior statements admissible where the party has been entrapped or surprised. 
Ga. CopE, 1911, § 5879. Since no firmly fixed legal precedents would be vio- 
lated, and reason and justice would be better served, this result should properly 
be reached even at common law, as the New Jersey case suggests. Hurlburt v. 
Bellows, 50 N. H. 105; Beier v. St. Louis Transit Co., 197 Mo. 215, 233, 94 
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S. W. 876, 881; State v. Kysilka, 85 N. J. L. 712, go Atl. 309. Any hearsay 
danger, moreover, can be obviated by instructions. See Wright v. Beckett, 1 M. 
& Rob. 414, 419; 2 WicMoRE, EvENCE, § 1018. Ina great many American 
jurisdictions statutes make these contradictory statements admissible under 
all circumstances. See 2 Mass. REv. L. 1902, c. 175, § 24; Cau. CopE CiviL 
PROCEDURE, 1909, § 2049; 1 Inn. REV. StAr., 1914, § 531. Compare 17 & 18 
VicT., c. 125, § 22 (1854). Itis questionable, however, whether it is wise to dis- 
pense with the trial judge’s discretion, or to admit the prior statements under 
any circumstances, where the party never hoped to elicit the truth but was 
seeking some dramatic effect. 


WITNESSES — PRIVILEGED COMMUNICATIONS — PHYSICIAN: WAIVER BY 
PATIENT’S TESTIMONY CONCERNING PuysicaL ConpITIon. — A statute for- 
bade the examination of a physician as to any “communication made by his 
patient” or “any knowledge obtained by personal examination of such patient,” 
unless the patient consent or voluntarily testify “with reference to such com- 
munications.” ‘Though the plaintiff had testified as to his injuries, his objec- 
tion to the examination of his physician was sustained by the trial court. Held, 
that the ruling is correct. Arizona & New Mexico Ry. Co. v. Clark, 235 U.S. 660. 

For the patient to offer evidence as to the communication made to a physi- 
cian is a waiver of the privilege as regards that physician. Rauh v. Deutscher 
Verein, 29 N. Y. App. Div. 483, 51 N. Y. Supp. 985; Pittsburg C.C. & St. L. R. 
Co. v. O’Conner, 171 Ind. 686, 85 N. E. 969. But the offer of the testimony of 
one physician is not a waiver of privilege as to the testimony of other physicians 
not present in consultation with him. Penn Mutual Life Ins. Co. v. Wiler, 100 
Ind. 92; Barker v. Cunard S. S. Co., Lid., 91 Hun (N. Y.) 495, 36 N. Y. 
Supp. 256. Contra, State v. Long, 257 Mo. 199, 165 S. W. 748. See 28 Harv. 
L. Rev. 116. Thus it appears that it is not the purpose of these statutes to 
keep secret the ailments of the patient, but to protect the communications 
which he makes to his physician. The knowledge gained by the physician 
through a physical examination of the patient, as well as what he is told by 
the patient, constitutes a communication within the meaning of the statutes. 
Prader v. National Masonic Accident Ass’n, 95 Ia. 149, 63 N. W. 601; Rose 
v. Supreme Court, 126 Mich. 577, 85 N. W. 1073. But for the patient to testify 
as to his symptoms, as in the principal case, without mentioning anything 
spoken or disclosed to the physician, since it is not giving in evidence any com- 
munication made by word or act, is properly held not a waiver of the privilege. 
Green v. Nebagamain, 113 Wis. 508, 89 N. W. 520; May v. Northern Pacific 
Ry., 32 Mont. 522, 81 Pac. 328; Williams v. Johnson, 112 Ind. 273, 13 N. E. 
872. Contra, Forrest v. Portland Ry. L. & P. Co., 64 Ore. 240, 129 Pac. 1048. 
But see 4 WiGMORE, EVIDENCE, § 2389. This conclusion receives support from 
analogous decisions with reference to privileged communications between attor- 
ney and client. State v. White, 19 Kan. 445; Bigler v. Reyher, 43 Ind. 112. 
Contra, Woburn v. Henshaw, to1 Mass. 193. See 4 WIGMORE, EVIDENCE, § 2327. 
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INTRODUCTION TO THE STUDY OF THE LAW OF THE ConstITUTION. By A. V. 
Dicey. Eighth Edition. London: Macmillan and Company, Ltd. rors. 
PP. CV, 577, 2. 


Students of law and government have long since learned to welcome each new 
edition of this deservedly famous work, but the eighth edition will be especially 
appreciated for its introduction. Since Professor Dicey first published this book 
in 1884 great and far-reaching changes have occurred in the structure of the 
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British government. Each new edition has been brought down to date by 
annotations and changes in the text, but, as the author himself observes, 
‘Recurring alterations destroy the original tone and spirit of any treatise which 
has the least claim to belong to the literature of England.” He has, therefore, 
in the present edition in substance reprinted the seventh edition with an in- 
troduction which aims to summarize and analyze the changes which thirty 
years have wrought in the English Constitution. Such a departure is not one 
to be indiscriminately recommended (at least, in cases in which the original au- 
thor is not the editor), but in this instance it is more than justified by the results. 
Nowhere will one encounter a more pleasing combination of cold, clean-cut 
analysis and red-blooded English patriotism than in this brief comparison of 
the English Constitution in 1884 and in 1914. The pages are filled with that 
warm glow which emanates from a strong belief in the future of the British 
Empire, not unmixed with.a fervent desire to make things better where they 
seem at fault. Yet optimism and a just pride do not in the least impair the 
author’s ability to state the problems which confront the nation with the 
deliberate dispassionateness of a scientist. 

Thus, he is not entirely satisfied with the results of the Parliament Act of 
1911, which, it will be remembered, destroyed the veto of the House of Lords on 
money bills, and left that House with only a suspensive veto on other public 
bills. This suspensive veto, he complains, is vexatious rather than effective. 
The requirement that the bill must pass the House of Commons in three suc- 
cessive sessions in substantially the same form in order to override the veto of 
the Lords blocks all amendment after the first passage, and results in the an- 
omalous spectacle of an attempt to pass as an independent measure an amend- 
ment to a bill which has not yet become law. Moreover, the tendency of the 
changes brought about by that act is to increase the power of the party which 
for the time being has a parliamentary majority, and to concentrate that power 
in the hands of the cabinet as the guiding committee of that party. English 
government threatens to become more and more partisan government. The 
free lance in the House of Commons is becoming extinct. Party mechanism 
has become so rigid that the cabinet, supported by its solid majority in the House, 
has become absolute. The electorate is still nominally supreme, but its control 
threatens to become limited to the power of transferring the reins from one 
party to the other every five years. Parliament tends to become more and 
more a mere electoral college for registering the periodical mandate of the 
nation, and less and less the historical battle-ground of political opinion. 

Professor Dicey, in fact, views with alarm the increasing dominance of the 
party machine in English government. Thus, he favors the referendum, or, 
as he calls it, “the people’s veto,” not as a touchstone of good government, but 
as a corrective of the more patent evils of party government, especially as a 
check upon the absolutism of the majority in Parliament, and as a means for 
the expression of opinion by the electorate without the embarrassment occa- 
sioned by the confusion of issues attendant upon a general election. 

He also fears the effect of the Parliament Act upon the hitherto non-partisan 
and judicial character of the Speaker of the House of Commons, who is given 
the sole power to certify that a bill passed under the act complies with its pro- 
visions, a power which may induce the majority to desire a Speaker of its own 
political complexion. 

The American reader will note with sympathetic interest Professor Dicey’s 
uneasiness over the decline in reverence for the law in England. But observe 
how fairly he analyzes the problem. The domain of law has been threatened 
from two quarters. The increasing paternalism of government has led to the 
placing of judicial or quasi-judicial functions in the hands of administrative 
officers in many matters. This is a necessary accompaniment to the broaden- 
ing scope of governmental activity. The judiciary is not adapted to handle 
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cases in which it is much more important to act promptly and firmly than to 
protect private rights and privileges. But there are limits even to such a de- 
limitation of judicial powers, and Professor Dicey registers a firm protest 
against the apparently absolute immunity from court control of the Speaker 
of the House of Commons in certifying bills under the Parliament Act. 

On the other hand, he remarks an increasing distrust of the courts and dis- 
respect for the laws, whenever they seem to oppose the best interests of any 
social or political faction. Here he touches upon something which should be 
close to the quick of American public thought. He finds a reason for organ- 
ized labor’s distrust of the courts in the fact that the law has not proved itself 
adapted to compensate for economic inequalities, and hence seems to lend 
itself to perpetuating them. Thus, the trade unionist’s natural enemy, “the 
blackleg,” is nearly always within the law, while the labor unions have had to 
resort to the fiction of “peaceful picketing” and to legislation practically 
granting them immunity from the consequences of illegal action in order to 
battle on a strategic equality. This explanation of a perplexing problem seems 
even more applicable to American conditions, where legislative attempts to 
level up these economic disadvantages are constantly made abortive by the 
strict enforcement of constitutional limitations by the courts. Who can blame 
the workingman for distrusting courts which seem bent on emphasizing rather 
than alleviating his economic disadvantages? 

The militant suffragette, of course, presents another phase of disrespect for 
law. Increasing democracy in government has a tendency to subvert the sta- 
bility of the law. Public opinion becomes the Aladdin’s lamp of progress, and 
all must bend before it. But, as has been well pointed out by President Lowell 
elsewhere, much that passes for public opinion to-day is neither public nor 
opinion. The result is that when any considerable body of agitators finds its 
policies opposed by the slow moving wheels of the law it cries, “Tyranny!” 
and forthwith demands progress without law. It is all much like the story of 
the mischievous shepherd and the wolves, — there have been so many false 
alarms that supporters of law and order are sometimes in doubt what is true 
public opinion and what is simply organized noise. 

In his discussion of the new constitutional ideas which the past thirty years 
have brought forth Professor Dicey considers woman suffrage, proportional 
representation, federalism, and the referendum. His attitude toward the last 
has already been mentioned. In his discussion of woman suffrage he appears 
for the once carefully non-committal and vague, but intimates a hostility 
toward the full political equality of the sexes. He is, however, distinctly and 
more convincingly opposed to proportional representation, because it will 
complicate the electoral machinery and emphasize party domination, because 
it will lead to government by factions with all the untoward results which 
attend the disintegration of parties upon the Continent, and will undermine 
the stability of the parliamentary system. 

Whatever his opinion of the conclusions which the author reaches, every 
student of government will read with respectful and absorbing interest his 
discussion of federalism and its application to the British Empire. His analy- 
sis of the weaknesses of federal government is profound and convincing. His 
contention that, “Federalism, when successful, has generally been a stage 
towards unitary government. In other words, federalism tends to pass into 
nationalism,” and his citing the United States as an example of “a nation con- 
cealed under the form of a federation” may well cause the American reader to 
ponder. Federalism, he says, must not be confounded with nationalism in 
another sense. “A truly federal government is the denial of national independ- 
ence to every state of the federation. No single state of the American Common- 
wealth is a separate nation; no state . . . has anything like as much of local 
independence as is possessed by New Zealand or any of the five Dominions.” 
What Ireland has been demanding for so long is not federalism, but nationalism, 
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“Treland a Nation.” Professor Dicey is unalterably opposed to the federaliza- 
tion of the British Empire. The time is not ripe for any such hazardous experi- 
ment. It will tend to weaken rather than strengthen the Empire, and it is 
opposed to the entire course of development of British institutions. 

The splendid tone of the entire introduction is typified by the words he uses 
in this connection. “I yield to no man in my passion for the greatness, the 
strength, the glory, and the moral unity of the British Empire. I am one of 
the thousands of Englishmen who approved, and still approve, of the war in 
South Africa, because it forbade secession. But I am a student of the Brit- 
ish constitution; my unhesitating conviction is that the constitution of the 
Empire ought to develop, as it is actually developing, in the same way in 
which grew up the constitution of England.” C. A. M. 





History OF RouAN Private Law. Part II. Jurisprudence. By E. C. 
Clark. Cambridge: Cambridge University Press. 1914. 2 volumes. 
pp. xiv, 802. 


One cannot read these volumes without a feeling of regret that so much learn- 
ing and so much sound yet acute scholarship should have been expended upon 
the carrying out of so unfortunate a plan. The scope and the execution of the 
work were obviously determined by the exigencies of English university teach- 
ing upon the basis of Austin and the Roman institutional books in prepara- 
tion for an examination in those subjects along settled lines. As Professor 
Clark tells us in his preface, candidates for examination may also be students; 
but the limitations imposed upon study and teaching by candidacy for ex- 
amination before examiners who follow conventional lines are strikingly appar- 
ent even in a book prepared primarily for those studying a subject for its own 
sake. The two volumes are a critique of Austin with reference to the history 
of Roman law and an examination of the ideas of Roman jurists and insti- 
tutional writers from the standpoint of English analytical jurisprudence. 
Hence we get neither a treatise upon jurisprudence nor a history of Roman law, 
though the work bears both titles. Moreover, the self-imposed limitations of 
English analytical jurisprudence exclude many things which would be valuable 
and significant in either type of book taken by itself. 

In many particulars, however, Professor Clark has gone beyond the Eng- 
lish analytical and historical jurists. Thus he rejects the once orthodox Eng- 
lish view of the total irrelevancy of philosophy in jurisprudence (I, 24). In 
contrast with Austin’s vigorous exclusion of every ethical element in duty and 
in political obligation he is willing to consider “popular morality,” since it is a 
prime factor not only in the remote origin of law but in its “daily growth and 
improvement at the present time”’ (I, 86-87). The nineteenth century by way 
of reaction from the infusion of morals into law and identification of law and 
morals in the seventeenth and eighteenth centuries sought to separate them. 
It sought certainty rather than ethical results. It is very significant that the 
ethical side is again making itself felt in juristic writing, and in this respect 
Professor Clark’s book is quite abreast of the current. This tendency appears 
also in connection with the appeal to popular morality in judicial consideration 
of what is reasonable (I, 106). He shows that this is what the Roman e@quitas 
was, and of course it is what is demanded by those who insist upon equitable 
application of law in Continental Europe and those who insist upon a more 
liberal judicial application of law in this country. Again, he not only rejects 
the metaphysical method of the nineteenth-century philosophy of law for 
which the English have never had any taste, but he appears to throw over Sir 
Henry Maine’s historical-metaphysical method and the resulting exclusively 
political interpretation of jurisprudence to which Maine’s Ancient Law gave 
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such currency in the last century. What is of even more significance, while ad- 
hering to what I have called elsewhere the third stage of the Anglo-American 
analytical formula, by taking as the test of positive law “efficient existence” 
(I, 69), he goes further, and is willing to include under the term “positive law” 
rules and standards which get their efficiency from other than purely judicial 
tribunals. His formula is: “The rules and principles recognized and applied 
by the State’s authorities judicative and executive” (I, 75). Here we have, 
so far as I know, the first recognition in analytical jurisprudence of the rise of 
executive justice in England of to-day. Nor is this all. “Taking positive,” he 
says, “to indicate efficiency and importance, I should say that any rules of 
human conduct actually obtaining among any considerable number of human 
beings, in some manner connected or associated together, by virtue of human 
sanctions, might not improperly be called Positive Law” (I, 90). This should 
be compared with the chapter on investigation of living law in Professor 
Ehrlich’s “‘ Grundlegung der Soziologie des Rechts.” If in the primitive com- 
munity social control was effected through fas and boni mores as well as through 
ius, in other words, if religion and the internal discipline of the gens and the 
collegium played no less part once than that played by the law, we have to 
recognize that to-day, for example, the internal discipline of a labor union may 
be quite as effective an agency of social control as the Jaw, and may actually 
supersede the law of the land in actual practice. While we need not use the 
term “‘ positive law” for effective means of social control which lack the authority 
of the state, and, in the interest of critical terminology, probably ought not 
to do so, these are things which one who studies the law as a whole cannot 
afford to overlook and it is significant that the exclusive attitude which was 
once the glory of the English analytical jurist is not maintained. 

It is evident, then, that the author was qualified not only by learning and 
scholarship but by sympathy with the modern movement in jurisprudence to 
write a textbook of the science of law in English which should do for a period of 
legal growth what Austin did for a period of legal stability. Unhappily the 
demands of a system of education whereby one must prepare students to be 
examined by others along traditional lines have prevented anything more 
than occasional adumbrations of what the author might have done and we 
could wish he had done. The book is not one of which the ordinary student of 
jurisprudence can make much use, nor was it probably intended for him. The 
teacher, on the other hand, may read it profitably, and indeed should resort to 
it continually in connection with the application of the analytical method to 
the Roman law and the bearing of Roman legal institutions upon the ques- 
tions debated by Austin and his critics. It is a book of reference which no 
teacher can afford to overlook. 

One would hardly expect from the Cambridge University Press “Remington” 
for Runnington (I, 105); “Spencer’s” Equitable Jurisdiction for Spence’s 
(I, 113); “‘Gerichtsgebranch”’ (1, 123), and much more of that sort; and it is 
not flattering to American scholarship to read of “ Prof. Thayer” for Albert S. 
Thayer, Esq., of New York (I, 110); “Mr. A. S. Thayer of Harvard” (I, 135); 
or “Professor A. S. Lowell” (I, 211). 

R. P. 





THE History AND PRESENT POSITION OF THE Bit oF LapING AS A Docu- 
MENT OF TITLE TO Goons (being the Yorke Prize Essay for the year 1913). 
By W. P. Bennett, B.A., LL.B. Cambridge: University Press. 1914. 
pp. Vill, ror. 


This little book is a creditable attempt to state systematically the result of 


the English decisions on bills of lading as documents of title. Their effect as 
contracts with the carrier is not discussed. An appendix presents briefly the 
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law of the United States, and such provisions of the Uniform Sales Act and of 
the Uniform Bills of Lading Act as vary from the common law are noted. A 
statement of the law of many of the countries of continental Europe and of 
South America, as well as the law of Japan, so far as the codes in those coun- 
tries show their law, is also appended. 

One who reads the body of the book, if he has in mind the purposes which 
merchants have attempted to accomplish by means of bills of lading, will be 
struck with the apparent desire of the courts to thwart these purposes wher- 
ever they seem to interfere with rules of the common law. The custom of 
merchants has not had such good fortune in the matter of bills of lading as in 
the matter of bills of exchange. The compromises which the courts have made 
have not always been harmonious, and Mr. Bennett does not wholly escape the 
imputation of believing inconsistent things at the same time because eminent 
judges have in different decisions authorized the inconsistency. On p. 49 he 
says: “It seems clear then that the property in goods at sea can be passed with- 
out the indorsement of a bill of lading.” On p. 17, however, he says: “It is 
probable that a bill of lading which does not contain some such words as ‘or 
order’ or ‘or order or assigns,’ or which is specially indorsed but without the 
addition of those words after the name of the indorsee, does not on indorsement 
or reindorsement pass such legal property in the goods as the indorser intended 
to pass to the indorsee by the contract between them.” It is hard to see, if the 
property can be passed without the indorsement of the bill of lading, why any 
particular form of bill of lading or of indorsement should be material for that 
purpose, when an intent to transfer the property is manifested. Indeed, the 
general conclusion of the author fortified by many statements in the decisions, 
seems to be, though he has nowhere distinctly formulated it, that apart from 
Factors Acts, the only importance of bills of lading is an inconclusive evidence 
of transactions which might equally well be carried out otherwise, — a poor 
kind of security on which to advance yearly hundreds of millions of pounds 
and dollars. Ss. W. 





Bouvrer’s Law Dictionary. Volumes I, II, and III. By John Bouvier. 
Third Revision (eighth edition). By Francis Rawle. St. Paul: West 
Publishing Company. 1914. pp. xix, 3504. 

True to its title, this revision of Bouvier’s Law Dictionary is above all a 
“concise encyclopedia of the law.” Since the last revision, in 1897, the ency- 
clopedic titles have been more fully developed and brought down to date, until 
now they contain in compact form a remarkably complete outline of the various 
branches of the law. In this field, of course, the work is not intended, and could 
not hope to supplant the encyclopedias and digests now accessible to the pro- 
fession. But asa convenient guide to the fundamental principles of the law, it 
is sure to prove valuable to the practitioner as well as the stiident, especially 
because of the wealth of material which it makes readily available. Well- 
chosen cases are cited in support of the propositions of law, and for the first 
time the names of all cases cited are given, with citations to all series of reports. 
Frequent references to treatises and legal periodicals, moreover, make each 
title a valuable guide to the secondary authority on the subject. It is espe- 
cially gratifying to note many citations to the leading articles and editorial 
comment of this Review. 

The development of the encyclopedic side of the work, however, has in no 
respect interfered with its independent worth as a dictionary. On the con- 
trary, several thousand new titles of this sort have been added, so that it now 
constitutes a compendium of legal terms from the various systems of law that for 
practical purposes appears to be complete. The many additions to this re- 
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vision have been effected without such an enlargement of the work as to make it 
cumbersome. It now appears for the first time in three volumes, but they are 
executed in such a compact and serviceable form that convenient reference is 
assured. In fact, in every respect this revision maintains the excellence that 
has made Bouvier’s the standard American dictionary of law. 

S. P. G. 





BENDER’S WAR REVENUE Law, 1914. By the Publisher’s Editorial Staff. 
Albany, N. Y.: Matthew Bender and Company. 1914. pp. xxviii, 181. 


The so-called War Revenue Law of 1914 is a reminder of two things: the 
perverse elasticity of our tariff, and the economic interdependence of world 
nations. To meet the deficiency in our revenue caused by the war in Europe,’ 
Congress has been compelled to impose as an emergency measure much the same 
taxes which would be imposed were the United States actually involved in the 
war. In fact, the Act of 1914 is in a large measure a reénactment ofthe Act 
of 1898, passed as an emergency measure during the Spanish War. 

The present act is distinctly an emergency measure, and fixes December 31, 
1915, as the date when ‘the new taxes shall cease. It repeals nothing of the 
existing revenue laws, but adds much, and is bound to give rise to numerous 
vexing legal questions. The publication of an annotated text of the law for 
the convenience of practitioners is, therefore, entirely justifiable and proper. 
Bender’s War Revenue Law is that and no more. With a preliminary historical 
introduction and an entirely inadequate description of the internal revenue 
laws in general, the book contains the full text of the act with copious annota- 
tions and citations from the authorities, including departmental rulings, which 
although, of course, not binding on the courts, are precedents for administra- 
tive action and therefore of interest. On the whole the book appears to be as 
much of an emergency measure as the act itself, and suffers equally from hasty 
construction; a convenient guide in practice, but of little or no use to the 
student. 





Tae Dear. By Harry Best. New York: Thomas Y. Crowell Company. 
1914. pp. Xvili, 340. 


EssENTIALS OF THE Law. Vol. I. Blackstone. By Marshall D. Ewell. 
Second Edition. Albany, N. Y.: Matthew Bender and Company. 
1915. pp. xvi, 867. 


LEADING CASES IN CANADIAN CONSTITUTIONAL Law. By A. H. F. Lefroy. 
Toronto: The Carswell Company, Ltd. 1914. pp. xxi, 112. 


NAVAL AND Mititary DESPATCHES RELATING TO OPERATIONS IN THE WAR. 
London: Darling and Son, Ltd. 1914. pp. 89. 


THE ILLEGALITY OF THE TRIAL OF JESUS. By Hon. John E. Richards. THE 
LEGALITY OF THE TRIAL OF JESuS. By S. Srinivasa Aiyar. New Orleans: 
Charles E. George. 1914. pp. 92. 


JURISDICTION AND PROCEDURE OF THE FEDERAL Courts. By John C. Rose. 
Baltimore: King Brothers. 1915. pp. xxx, 406. 
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